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In the Court of Appeals of the District of Columbia. 


No. 2761. 

Capital Traction Company, a Corporation, Appellant, 

vs. 

Fohl C. Brinley. 


o Supreme Court of the District of Columbia. 

At Law. No. 55842. 

Foul C. Brinley, Plaintiff, 
vs. 

Capital Traction Company (a Corporation), Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed June 2, 1913. 

In the Supreme Court of the District of Columbia. 

Law. No. 55842. 

Fohl C. Brinley, Plaintiff, 
vs. 

Capital Traction Company (a Corporation), Defendant. 

First Count.—The plaintiff Fohl C. Brinley, by Neale and Eng¬ 
land, his attorneys, sues the defendant, the Capital Traction Com¬ 
pany, a body corporate, for that, heretofore, to wit, on the seventh 
day of April A. D. 1913, and for a long time prior thereto, the said 
defendant, a body corporate doing business and having a principal 
office in the District of Columbia, was and had been engaged in the 
business of a common carrier, operating street cars upon the public 
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streets, avenues, and highways in the District of Columbia. And 
on said date was operating its cars on and upon Pennsylvania Ave¬ 
nue and Fourteenth Street. X. \\\, in the City of Washington, Dis¬ 
trict of Columbia, and by virtue of the said defendant being a com¬ 
mon carrier as aforesaid, and engaged in the transportation of pas¬ 
sengers for hire, it became and was the duty of the defendant as 
such common carrier to transport all persons offering themselves as 
passengers on cars operated as aforesaid, who tender themselves 
ready and willing to pay the usual and customary fare for such 
transportation upon said cars. That on, to wit, the seventh 

2 day of April 1013. the plaintiff boarded and entered upon a 
certain street car of the defendant on Fourteenth street at or 

near Park Road X. W.. in the City and District aforesaid, and then 
and there offered and tendered to pay to the agent or servant of the 
said defendant, to wit, the conductor in charge of said car, the usual 
and customary fare for carrying passengers upon said car. to wit, 
five cents. Wherefore, and bv reason thereof, it became and was 
the duty of the aforesaid defendant to carry and transport 
the said plaintiff to his destination upon said car in safety 
and without insult or danger to the said plaintiff. But notwith¬ 
standing its duties as aforesaid, the said defendant by and through 
its agent and servant, to wit. the conductor of the said car and in 
charge thereof, refused to permit or allow the plaintiff to pay said 
fare so tendered to him as aforesaid and refused to accept the fare so 
tendered or allow the plaintiff to ride upon said car, and the said 
conductor, and agent as aforesaid, caused the said car to be stopped 
and with force and arms did, in the presence of a great many people 
on the said car and on the said Fourteenth Street, set upon and 
assault the said plaintiff, and forcibly and against the will of the 
plaintiff, elected the said plaintiff from the said car and did refuse 
to allow the said plaintiff to reenter upon said car for purpose of 
transportation. Whereby, and by reason of the aforesaid assault 
and eiectment of the plaintiff by the said conductor, and agent of 
the defendant, the said plaintiff was greatly and severely injured, 
and was caused to suffer great mental and physical distress, and was 
greatly humiliated. Wherefore, the plaintiff brings his suit 

3 and claims of the defendant punitive, vindictive and ex¬ 
emplary damages in addition to such compensatory damages 

which the said plaintiff sustained by reason of the committing of the 
grmances hereinbefore set forth to the damage of the plaintiff in the 
sum of $5,000.00. Wherefore, he brings his suit and claims of the 
defendant the sum of $5,000.00 besides costs. 

Second Count.—The plaintiff Fold C. Brinley by Xeale and 
England his attorneys, sues the defendant, the Capital Traction Com¬ 
pany, a body corporate, for that: heretofore, to wit, on the seventh 
day of April A. I). 1913, and for a long time prior thereto, the said 
defendant, a body corporate doing business and having a principal 
office in the District of Columbia, was and had been engaged in the 
business of a common carrier, operating a street car upon the pub¬ 
lic streets, avenues, and highways in the District of Columbia. And 
on said day was operating its cars on Pennsylvania Avenue and 
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Fourteenth Street, N. W., in the City of Washington, District of 
Columbia, and by virtue of the said defendant, being a common 
carrier as aforesaid, and engaged in the transportation of passengers 
for hire, it became and was the dutv of the defendant such com- 
mon carrier to transport all persons offering themselves as passengers 
on cars operated as aforesaid, who tender themselves ready and 
willing to pay the usual and customary fare for such transportation 
upon said cars. That on, to wit, the seventh day of April A. D. 
1913, the plaintiff hoarded and entered upon a certain street car 
of the said defendant on Fourteenth street at or near Park Road, 
N. W., in the City and District aforesaid, and then and there 
offered and tendered to pay to the agent or servant of the 

4 said defendant, to wit, the conductor in charge of the car, 
the usual and customary fare for carrying passengers upon 

said car, to wit: one ticket issued hv said defendant corporation for 
the purpose of and entitling said plaintiff to ride upon said car. 
Wherefore, and by reason thereof, it became and was the duty of 
the aforesaid defendant to carry and transport the said plaintiff 
to his destination upon said car in safety and without insult, injury 
or danger to the said plaintiff. Rut notwithstanding its duties as 
afoi *esaid, the said defendant, by and through its agents and servant, 
to wit, the conductor of the said car and in charge thereof, refused 
to permit or allow the plaintiff to pay said fare so tendered to him, 
the said conductor as aforesaid, and refused to accept the fare so 
tendered or allow the plaintiff to ride upon said car, and the said 
conductor, and agent as aforesaid, caused the said car to be stopped 
and with force and arms and in the presence of many people, did 
set upon and assault the said plaintiff, and forcibly and against the 
will of the plaintiff, eject the said plaintiff from the said car and 
did refuse to allow the said plaintiff to reenter upon said car for pur¬ 
pose of transportation. Whereby, and by reason of. the aforesaid 
assault and ejectment on and of the plaintiff by the said conductor, 
and agent of the defendant, the said plaintiff was greatly and 
severely injured and was greatly humiliated. 

Wherefore, the plaintiff brings his suit and claims of the defend¬ 
ant punitive, vindictive, and exemplary damages in addition to 
such compensatory damages which the said plaintiff sus- 

5 tained by reason of the committing of the grievances herein¬ 
before set forth to the damage of the plaintiff in the sum of 

$5,000.00. Wherefore, he brings his suit and claims of the de¬ 
fendant the sum of $5,000.00 besides costs. 

Third Court.—The plaintiff. Fold C. Brinlev, by Neale and Eng¬ 
land. his attorneys, sues the defendant as in the first count hereof, 
for that, heretofore, to wit, on the seventh day of April A. D. 1913, 
and for a long time prior thereto the said defendant, a body corporate 
doing business and having a principal office in the District of Co¬ 
lumbia was, and had been, engaged in the business of a common 
carrier operating street cars upon the public streets, avenues and 
highways in the District of Columbia; and as a part of the conduct 
of its business as a common carrier as aforesaid, it was the duty of the 
said defendant to issue, honor and accept a certain style or class 
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of ticket known as a transfer to persons who applied for the same, 
giving them the right to travel upon connecting cars upon the lines 
of the defendant company without paying additional fare; therefore, 
by reason of which it became the — and was the duty of the de¬ 
fendant to transport and carry upon its cars all persons, who, law¬ 
fully presented transfers, issued as aforesaid. That on, to wit, the 
seventh day of April A. D. 1913, the plaintiff having become a pas¬ 
senger upon one of the cars of the said defendant company at Four¬ 
teenth street and Pennsylvania Avenue, N. \V., in the City of Wash¬ 
ington, District of Columbia, and applied for and received from the 
conductor of the said car, a transfer entitling him, the plaintiff, to 
ride upon and become a passenger upon the car of the defendant 
company at Fourteenth Street and Park Road, N. \V., in the 

6 City and District aforesaid. That, after receiving said trans¬ 
fer and after having reached the said junction of Park Road 

and Fourteenth Street. X. W., the plaintiff boarded a connecting car 
of the defendant company and in payment of his fare gave to the 
conductor of said car the transfer issued as aforesaid, which was by 
him. the said conductor, accepted, and the plaintiff, thereupon, en¬ 
tered said car and it then and there became and was the duty of the 
defendant to earn* and transport the said plaintiff to his destination 
in safety: Notwithstanding the said duty imposed upon the defend¬ 
ant. as aforesaid, but, wholly disregarding the same, the said de¬ 
fendant by and through its servant and agent, to wit, the conductor 
of said car did. with force and arms, in the sight and hearing of a 
great many persons, set upon and assault the plaintiff and forcibly 
and against the will of the plaintiff, did eiect the plaintiff from the 
said car and did heat and bruise the said plaintiff. Whereby, and 
by reason of the forcible assault, and wrongful eiectment of the 
plaintiff from the said car by the said conductor and agent of the 
defendant, the said plaintiff was greatly, grievously, and severely in¬ 
jured. And was caused to suffer great mental and physical pain 
and distress, and was greatly humiliated. 

Wherefore, the plaintiff brings his suit and claims of the defend¬ 
ant punitive, vindictive, and exemnlarv damages in addition to such 
compensatory damages which the plaintiff sustained by reason of the 
committing of the grievous assault, and eiectment hereinbefore set 
forth, to the great damage of the plaintiff in the sum of $5,000.00. 
Wherefore, he brings his suit and claims of the defendant 

7 the sum of $5,000.00 beside^ costs. 

Fourth Fount.—The plaintiff. Fohl O. Brinlev, by Neale 
and England, his attornevs, sues the Capital Traction Company, a 
body corporate as in the first count hereof, for that, heretofore, to 
wit. on the seventh dav of April A. D. 1913, and for a long time 
prior thereto, the said defendant a bodv corporate, doing business 
and having a principal office in the District of Columbia, was, and 
had been engaged in the business of a common carrier operating 
cars for the carriage of passengers upon the public streets, avenues 
and hichwavs of the District of Columbia, and on said date was 
operating its cars on Fourteenth Street, N. W., in said City and 
District. And bv virtue of said defendant being a common carrier 
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as aforesaid, it was the duty of the defendant, as such common 
carrier, to protect and safely transport all passengers, lawfully in 
and upon its cars and coaches; that on, to wit, the seventh day of 
April, A. I). 1913, the plaintiff 1 awfully became and was a passenger 
upon one of the cars owned and operated by the defendant com¬ 
pany, and was lawfully upon said car on Fourteenth Street at or 
near Park Road, N. W., in the City and District aforesaid. Whereby, 
and by reason of his being lawfully upon said car it became and was 
the duty of the defendant to safely carry and transport the plain¬ 
tiff upon said car and to protect him from any insult, assault or 
humiliation, but, notwithstanding its duty, as aforesaid the said 
defendant by and through its agent and servant, the conductor of 
the said car, who was then and there in control and management 
of said car, did, in the presence of a large body of people, 

8 violently set upon him and with force and arms, did assault the 
plaintiff and forcibly and against the will of the plaintiff 

did eject the plaintiff from the said car and did assault, beat, bruise, 
cut, tear, wound and lacerate the plaintiff. Whereby, bv reason 
of the said assault and ejectment as aforesaid, the plaintiff was 
greatly, grievously and severely injured and was put in contempt, 
ridicule and disgrace among his friends and neighbors and among 
the persons who were present, and was caused to suffer great mental 
pain, anguish and distress, and was greatly humiliated. 

Wherefore, the plaintiff brings this suit and claims of the de¬ 
fendant compensatory, punitive, vindictive, and exemplary damages 
in the sum of $5,000.00 besides costs. 

NEALE and ENGLAND, 

Attorneys for Plaintiff. 

Plea of the Defendant. 

Filed .Tune 18, 1913. 

* * * * * * * 

1. The Capital Traction Company, the defendant in the above 
entitled cause, for a plea to the declaration of the plaintiff, Fohl C. 
Brinley, heretofore filed therein, and to each and every count 
thereof, savs that it is not guiltv in the manner and form therein 
alleged. 

2. And for a further plea to the declaration of the plaintiff, 

Fohl C. Brinley. heretofore filed herein and to each and 

9 every count thereof. The Capital Traction Company, the 
defendant in the above entitled cause, as to the assaulting 

and ejection from the said car in said declaration and each and 
every count thereof mentioned, says that the plaintiff ought not to 
hcve or maintain his aforesaid action against it, because it says that 
the plaintiff at the said time. when. etc., to wit. on the 7th day of 
April. 1913. at the District of Columbia, which is the same occa¬ 
sion referred to in each of the said several counts in the said declara¬ 
tion. boarded at the intersection of 14th Street and Park Road, 
N. W., in the District aforesaid, the certain car operated hv the 
defendant, bound north and along the said 14th street west; that 
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the defendant says that by one of its sen-ants, to wit, the conductor 
of said car, it then and there demanded of the plaintiff his hire; 
that the plaintiff then and there refused to pay the same and ten¬ 
dered and presented to the said conductor a transfer slip or ticket, 
which upon its face and in accordance with the rules and regulations 
of the defendant was not good for a fare upon the car of the de¬ 
fendant at the time and place in question, wherefore the defendant 
alleges that the plaintiff was not entitled by virtue of the said 
transfer ticket to be carried by the defendant as a passenger on the 
said car to his place of destination, and the defendant by its said 
servant then and there refused to receive the said transfer ticket and 
demanded of the plaintiff* his said fare; that payment thereof was 
then and there refused bv the said plaintiff, whereupon the defend¬ 
ant by its servants, the conductor aforesaid with the assistance of 
the niotorman of the said car, did gently lay hands upon the 

10 plaintiff as they might lawfully do, using no more force than 
was necessary then and there to remove the plaintiff from 

said defendant s car, and in so doing did necessarily a little touch 
the said plaintiff, doing no unnecessary damage to him on the 
occasion aforesaid, (which was the setting upon and assaulting of 
the said plaintiff and forcible ejection in the introductory part of 
thi* plea mentioned and whereof the plaintiff has complained) ; and 
this the defendant is ready to verify. Wherefore it prays judgment 
if the said plaintiff ought to have or maintain his aforesaid action 
against it. 

R. ROSS PERRY, 

Attorney for Defendant. 

Memoranda. 

June Iff, 1013.—Joinder of Issue filed. 

October 7, Iff 14.—Jury sworn and verdict for plaintiff for $250.00. 

11 Supreme Court of the District of Columbia. 

Tuesday, October 13th, 1014. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

****** * 

It appearing that, under Rule of Court, judgment on verdict 
should be entered herein it is so ordered. Wherefore, it is con¬ 
sidered that the plaintiff herein recover of the defendant the sum of 
Two Hundred and Fifty Dollars ($250.00) with interest from this 
date, together with costs of suit to be taxed by the clerk and have exe¬ 
cution thereof. 

Notice of Appeal and Order for Citation. 

Filed October 17, 1014. 

****** * 

The Clerk of said Court will take notice that the defendant The 
Capital Traction Company notes an appeal to the Court of Appeals 
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from the judgment heretofore entered in this cause against it, and 
the Clerk will plea^ issue citation to the plaintiff. 

FRANK J. HOGAN, 


Attorney for Defendant. 

12 In the Supreme Court of the District of Columbia.. 

At Law. No. 55842. 


Fohl C. Brinley 
vs. 

Capital Traction Company, a Corporation. 


The President of the United States to Fohl C. Brinley, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, pur¬ 
suant to an Appeal from the Supreme Court of the District of Co¬ 
lumbia, on the 17" day of October, 1914, wherein The Capital 
Traction Company is Appellant, and you are Appellee, to show cause, 
if any there he. why the Judgment rendered against the said Appel¬ 
lant, should not he corrected, and why speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable J. Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbia, this 17" day of October 
in the year of our Lord one thousand nine hundred and fourteen. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG. Clerk , 

By A. W. LEVENSALER, Ass't CVk. 


Sendee of the above Citation accepted this 17" day of October 

1914. 

NEALE & ENGLAND, 

A ttorneys for Appellee, 
By W. J. N. 


[Endorsed:] 7. No. 55,842. Law. Fohl C. Brinley vs. Capital 
Traction Co. Citation. Issued Oct. 17", 1914. Frank J. Hogan, 
Attorney for Appellant, 
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Memoranda, 


October 24, 1914.—Appeal Bond (supersedeas) approved 
filed. 


November 16, 1914.—Bill of Exceptions submitted. 


and 


Supreme Court of the District of Columbia. 

Saturday, November 21st, 1914. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 
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The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause as of the time of the noting thereof, now orders 
the same of record, nunc pro tunc. 

Upon motion and good cause shown, it is ordered that the time 
within which to hie a transcript of record herein, in the Court of Ap¬ 
peals, is hereby extended to and including the loth day of Decem¬ 
ber, 1914. 


14 


Assignments of Error. 
Filed November 25, 1914. 


The learned trial court erred— 

1. In overruling the defendant's motion to direct a verdict for the 
defendant. 

2. In making in the presence of the jury the statement respecting 
the rule of law which the trial justice held governed this case, which 
statement is set forth in the bill of exceptions, and which in sub¬ 
stance held that if the plaintiff tendered as fare an invalid transfer, 
he nevertheless could not be lawfully ejected from the defendant’s 
car, if at any time before he was actually ejected, he offered to pay 
a fare. 

3. In directing the jury, as specially requested by the plaintiff, 
that they might award damages to tlie plaintiff for, inter alia, “the 
mental and physical suffering of the plaintiff”, there being no evi¬ 
dence of such suffering in this case. 

4. In charging the jury that the plaintiff could not be ejected 
from the car even after he tendered as a fare an invalid transfer, if 
he did so in good faith, to which said charge exception was noted on 
the grounds set forth in the bill of exceptions. 

5. In the answers made to questions propounded by a juror at the 
conclusion of the Court's general charge, which said questions were 

pertinent to the issue involved in the case, and which said 
15 questions were erroneously answered, the action of the Court 
in this regard having been duly excepted to on the grounds 
set forth in the bill of exceptions. 

6. In striking out, on motion of the plaintiff, the testimony of the 
witness Yon Coulin, that lie had examined the records of the de¬ 
fendant company, and that said records, kept in the ordinary course 
of the defendant’s business, showed that twenty-six cars passed Park 
Road and Fourteenth Street between run No. 59, on which plaintiff 
obtained a transfer, and run No. 7, to which plaintiff tendered that 
transfer. 

7. In sustaining plaintiff's objection to defendant’s offer in evi¬ 
dence of twenty-eight daily reports, identified as being part of the 
defendant company’s records bv the witness Von Coulin, and show¬ 
ing that twenty-six cars passed the transfer point at Park Road and 
Fourteenth Street between the car the conductor of which had given 
the plaintiff' a transfer, and the car to which the conductor of which 
the plaintiff tendered said transfer as a fare. 

FRANK J. IIOGAN, 
Attorney for Defendant. 


J 
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16 


> 


* 


Designation for Record. 

Filed November 25^ 1914. 

* * * * * 


* 


To the Clerk of the Supreme Court of the District of Columbia: 

Please prepare transcript of the record in the above entitled cause, 
for filing in the Court of Appeals of the District of Columbia, and 
include therein the following: 

(1.) Declaration. 

(2.) Pleas. 

(3.) Memorandum of joinder of issue. 

(4.) Memoranda of verdict and judgment. 

(5.) Memoranda of the noting by defendant of appeal, of fixing 
of penalty on the appeal bond, and of filing and approval of the 
said bond. 

(6.) Citation of anneal to plaintiff’s counsel including acknowl¬ 
edgment of service thereof. 

(7.) Memoranda of submission of bill of exceptions, and of sign¬ 
ing thereof by the Court. 

(8.) Defendant’s Assignments of Error. 

(9.) This designation. 

FRANK J. HOGAN, 
Attorney for Defendant. 


17 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

T, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
16, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 55842 at Law. wherein 
Fold C. Brinlev is Plaintiff and Capital Traction Company, a cor¬ 
poration, is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, T hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 5th day of December, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


2—2761a 
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18 In the Supreme Court of the District of Columbia. 

At Law. No. 55842. 

Foul C. Brinley, Plaintiff, 
vs. 

Capital Traction Company, Defendant. 

Bill of Exceptions. 

Be it remembered that this case came on for trial before Mr. 
Justice \\ endell P. Stafford, and the plaintiff, to maintain the issues 
on his part joined, gave evidence tending to prove that he became 
a passenger on a car of the defendant shortly before six o’clock p. m. 
on April 7, 1913, at the corner of Fourteenth Street and Pennsyl¬ 
vania Avenue: that the terminus of that car — was Fourteenth Street 
and Park Hoad; that he desired to be transported on Fourteenth 
Street North of Park Road; that it is the custom of the Company 
to issue transfers to passengers on cars that do not go bevond Park 
Road on Fourteenth Street, to the North bound Fourteenth Street 
cars that do go beyond that point; that the plaintiff paid his fare 
and received a transfer; that when the car arrived at Fourteenth 
Stieet and I aik Road, he got off and went to a house on Fourteenth 
Street located North of Monroe Street, which is the first street inter¬ 
secting with Fourteenth Street. Northwest, North of Park Road; 
that it took him about five minutes to walk to the house and back, 
and that he talked to the gentleman whose house he went to a 
notary public, for probably five minutes; that he has since timed 
himself in walking from Park Road to the house of the notary 
public and back, and finds that be requires two and a half minutes 
each way; plaintiff, after transacting his business at the notary’s 
house, returned to the corner of Fourteenth Street and Park 
19 Road and boarded a car of the defendant bound North at 
that point: it was a pay-within car, with doors on it, on which 
the conductor stands inside; plaintiff passed the conductor, handing 
him the transfer, and sat down; the conductor wheeled around and 
said. “Your transfer is overdue: it’s no good: it’s out of date;” plain¬ 
tiff replied. “No. I guess it’s all right; I don’t think its overdue”; 
the conductor insisted the transfer was overdue and rang the bell 
and the car stopped at Fourteenth and Monroe Streets, and the 
conductor said to the plaintiff, “Well, you will have to get off;” in 
the meantime, the conductor called the motorman back, and he 
came back, and plaintiff jumped up and said, “ Well, I will give you 
another fare rather than have any trouble and be put off”; but the 
conductor responded, “No. you won’t pay me any fare”, and 
caught plaintiff by the shoulder and pushed him off; the conductor 
slammed the door shut, and there was no show for plaintiff to sav 
a word: plaintiff offered to pay his fare between Park Road and 
Monroe Street when the conductor was contesting his transfer; when 
the motorman came back at the call of the conductor, the plaintiff 


( 
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jumped up and said, “Very well, I will pay you another fare rather 
than be put oh”, but the conductor said, “No”; while the plaintiff 
was in the house of the notary public on Fourteenth Street, North of 
Monroe, which he visited after he left the car on which he had come 
to Fourteenth and Park Road, he does not remember that any North 
bound cars passed, it may have passed; probably it was ten minutes 
from the time he landed at Fourteenth and Park Road until the 
time he boarded the next car; there were probably six or ten pas¬ 
sengers on the car; it was just about the time the car stopped at 
Monroe Street that he offered to pay his fare; it was after the car 
stopped at Monroe Street that the conductor called the motorman 
back, and just before the motorman got to where conductor 

20 and plaintiff were, plaintiff offered to pay his fare; when he 
jumped up and offered to pay his fare, the car had stopped 

at Monroe Street; he offered to pay it two or three times; he went into 
the notary public’s house on Fourteenth Street above Monroe and 
talked to him, and while in there he did not keep a watch on the 
cars at Fourteenth Street and Park Road, that is not his business 
to keep track of cars; he did not at any time look at the time 
limit punched on his transfer; the conductor kept the transfer, it 
was along about 6.30 p. m. when the transfer was rejected; the 
conductor caught plaintiff by the shoulder and pushed him to the 
door. 

A witness, other than himself, produced on behalf of the plaintiff, 
testified that he heard the plaintiff and conductor arguing over the 

terms of the transfer, but he did not pay any attention at first. 

Finally, the conductor pulled the bell and called to the motorman, 
and the motorman came back; just before the motorman reached 
plaintiff, the conductor put both hands on plaintiff’s shoulder and 
said, “Well, you will get off, the transfer is no good”; and the 

plaintiff replied, “Why, it is good, and why should I pay another 

fare”; by that time the motorman was possibly two seats from 
plaintiff and conductor, and the conductor caught hold of plaintiff’s 
arm, the latter started to rise from his seat, and put his hand in his 
right vest pocket, and said, “Rather than be put off the car, I will 
pay you another fare", but the conductor replied, “You won’t pay 
me any fare”, and while he did not push the plaintiff, he followed 
him around with his hand until plaintiff, stepped from the car; this 
occurred at about 34 or 35 minutes past six. 

The foregoing is the substance of all the evidence offered on 
behalf of plaintiff. 

21 Thereupon, to maintain the issues on its part joined, the 
defendant produced as a witness Clarence M. Russell, who 

testified that on April 7, 1913, he was conductor of run No. 59, 
which left the Peace Monument at 5.34 p. m. bound for Park Road; 
that he arrived at Fourteenth and Park Road. Northwest, at about 
six o’clock; that the time for the run from Peace Monument to 
Park Road is 25 x /2 minutes; that on the date and trip mentioned, 
he issued transfer No. 10329, and punched the time limit thereon. 
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Thereupon, as a witness for defendant, Joseph II. Houser testi¬ 
fied that lie has been in its employ as a conductor for more than 17 
years, and was on duty on run No. 7 April 7, 1013; that on that 
run. bound North, his car reached Fourteenth Street and Park 
Road that day at 6.34 o’clock p. m.; that one passenger got on his 
car at that point and offered the witness transfer No. 10329; that 
he recognized the plaintiff in the court as the passenger; said transfer 
No. 10329 bears date April 7, 1913, and provided on its face— 
“Single transfer, good from point of issue and in direction in¬ 
dicated until time cancelled. Passengers are required to see that 
time punched is correct and accept transfer subject to Company's 
rules and as not transferable or giving ^top-over privileges.” 

The transfer was punched to indicate that it was good on North 
bound car at Fourteenth Street and Park Road at any time before 
6.20 p. m. Said witness testified that when lie received from the 
plaintiff the transfer referred to, he was standing in his proper posi¬ 
tion beyond the door-jam- of a pay-within car: that he saw the plain¬ 
tiff approaching the car apparently from Park Road East; 
22 when plaintiff presented transfer, the witness noticed it was 
late, the transfer was good until 6.20; witness, while still in 
his proper position, told the plaintiff the time had expired, that 
he could not accept the transfer as a fare, that the company would 
not accept it from witness; that the plaintiff replied that he had 
nothing to do with that and walked slowly around behind the 
conductor; that the conductor repeated. “I can not accept that as a 
fare, the Company will not accept it from me,” to which plaintiff 
responded “See the man who issued it; may he he punched it 
wrong;” that plaintiff sat down on the side seat and the conductor 
tried to reason with him. but plaintiff would not make any reply; 
the conductor told him the transfer had expired, it was not any 
good to the conductor, but plaintiff made no reply after he sat down; 
thereupon the conductor pulled the bell for Monroe Street; when 
the car stopped, conductor, addressing plaintiff, said. “Mr. T am 
waiting for vour fare ; plaintiff made no reply and the conductor 
called the motorman back, and as the motorman came back the 
conductor said to plaintiff, “Ain’t you going to pay me. but the 
latter made no reply; whereupon the conductor touched plaintiff 
with his hand, and the latter got up and walked out to the rear plat¬ 
form, and as he got even with the dash the conductor let go of him; 
as the plaintiff stepped to the street, he said. “If I had known 
you were going to put me off. T would have paid my fare ; when 
that was said, the motorman was partly behind the conductor. 

On cross-examination, the witness testified that he did not return, 
or offer to return, the transfer to the plaintiff, nor did the latter ask 
for it; he did not turn the transfer in as a fare, he turned it in with 
his complaint. The plaintiff never offered to pay any fare to the 
witness at anv time, all that he offered was the transfer. 
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23 Thereupon the defendant produced as a witness Stillwell 
IT. May, who testified that he was motorman of the car in 

question and had been in the defendant's employ 6 years; that this 
car was at Fourteenth and Park Road at about 6.34 p. m.; that the 
conductor pulled the bell for witness to stop at Fourteenth and 
Monroe Streets, that the car was stopped, the conductor called him 
back and said somethin" about a man having a late transfer who 
would not pay another fare, and told the man he would have to get 
off; the man did get off; the conductor just gently touched him by 
the arm and he got up and stepped off without any resistance what¬ 
ever; when the man got off, witness understood him to say, “If I 
had known you were going to put me off, I would have paid it;” 
he said this when he was on the step; when witness was going to¬ 
ward the plaintiff in the aisle of the car, he did not see the latter 
offer to pay a fare; whether he offered to pay a fare before that or 
not, the witness can not sav. 

Thereupon, on its behalf, defendant offered as a witness Eland 
von Culin, who testified that he is and for 16 years has been em¬ 
ployed in the transportation department of the defendant; that each 
conductor makes out a daily report, called a day book, which is in 
fact a sheet, and on- this report puts his run number, his own name 
and badge number, the motorman’s name and badge number, his 
register numbers and statements, his car number, the time he leaves 
each terminus, the transfers he receives each trip, the number of 
different kind of fares, the total number of passengers; on the back 
of this day report are reported the serial numbers of the transfers, 
etc.; that system was in vogue on April 7, 1913, and has been for 16 
years; these reports come to the Company’s office as the Com- 

24 pany’s records every day; on April 7 there was a run known 
as No. o9, scheduled to leave the Peace Monument at 5.34, 

and the running time between the Peace Monument and the corner 
of Park Road and Fourteenth Street is 25rt> minutes; on that date 
the Company had a run known as No. 7: between run No. 59 and 
run No. 7. both going North on Fourteenth Street, there were 
twentv-six other cars: he has examined the Company’s records, and 
testifies that they show that twenty-six cars did pass Park Road and 
Fourteenth Street between the two runs referred 4o; thereupon the 
witness produced the records and stated that they were the ones he 
had identified, beginning with Conductor Russell and ending with 
Conductor Houser’s run. 

Thereupon, on motion of counsel for the plaintiff, the Court 
ordered stricken out the testimony of the witness, to the effect that 
the records show that twenty-six caiv passed Park Road at Fourteenth 
Street between runs No. 59 and 7: to which action of the Court, the 
defendant, by its counsel, noted an exception, on the ground that, 
in the circumstances, such testimony as to the result of the witness’s 
examination of the records was admissible, and the said exception 
was allowed and duly noted on the minutes of the court. 

Thereupon, the twenty-eight daily report sheets, termed by the 
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witness day-books, were banded tbe witness and, after examining 
them, lie stated that lie knows as employees of the Company the 
conductors whose names appear on said reports; that in a great many 
cases lie knows their handwriting, being familiar with that from 
examining day books and reports that they make to the Company; 
that these daily reports are from the records of the defendant, and 
are the day-books and sheets of April 7, 1913, for the trips shown. 

Thereupon said daily reports. 2<S in number, beginning with the 
report containing trip No. 59, Conductor Russell, and end- 

25 ing with the report of trip No. 7, Conductor Houser, with 20 
intervening trip reports, were offered in evidence, as showing 

that 25 cars passed Park Road on Fourteenth Street between the 
first and last of the runs mentioned, hut the plaintiff, by his coun¬ 
sel. objected to the testimony so offered, and the Court sustained said 
objection and excluded from evidence the said reports, to which 
action of the Court an exception was duly noted by the defendant. 

The foregoing is the substance of all the evidence in the case. 

Thereupon counsel for plaintiff and defendant requested the Court 
to grant certain special instructions, and at the conclusion of the 
argument thereon, the Court called upon counsel for the plaintiff 
to state whether or not plaintiff contended that the transfer in ques¬ 
tion was offered before the expiration of the time cancelled on the 
transfer by the punch mark: counsel for the plaintiff responded that 
plaintiff admits that the said transfer was offered after it could have 
been accepted according to its terms, that is, after 6.20 o'clock p. m.; 
the plaintiff desires to go to the jury on the theory that he did not 
notice what time was punched on his transfer, and gave it to the 
conductor assuming that it was correct and acting in good faith; 
that the plaintiff, had he looked at the transfer, would have been 
l>ound by what was said on the transfer, but when he boarded the 
car. he boarded it assuming that he had a valid transfer without 
looking; that when notified that his transfer was not valid, and 
would not be accepted, he offered to pay the proper fare, and that 
is plaintiff's theory entirely. 

Whereupon the defendant, by its counsel, moved the Court, in 
view of the admission on the record made by the plaintiff, that the 
transfer was offered after its time limit had expired, that the Court 
instruct the jury to render a verdict for the defendant, but 

26 the Court overruled the said motion, to which action of the 
Court the defendant duly noted an exception. 

Thereupon the Court, in the presence of the jury, said: 

“I am inclined to think, gentlemen, that the law is that if one 
who receives a transfer offers it in good faith, believing and having 
fair reason to believe that it is offered according to the regulations 
of the Company, that he is not a trespasser, and he has done nothing 
unlawful, even though he may be mistaken, and that when lie is 
informed that the transfer cannot he accepted, then he has a right 
to tender his fare, and if he does tender it, acting in good faith, and 
intending to pay it, that he cannot lawfully be ejected from the 
car. Tf he knows that the transfer is not one that can he accepted 
under the regulations, and offers it under those circumstances, I 
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think his rights would he different, and I think Mr. Neale (plain¬ 
tiff’s counsel) does not claim then that he would have a right to be 
treated as a passenger. But he puts his case on the ground that his 
client was acting innocently, but mistakenly, as to the transfer.” 

Thereupon the defendant, bv its counsel, requested the Court to 
note an exception to that statement of the law on the ground that 
the plaintiff was Ixnind by the terms of the transfer and hound to 
note the time limitation thereon, and the said exception was duly 
allowed and noted on the minutes of the court. 

Thereupon plaintiff, by his counsel, requested that the Court grant 
the following special instruction to the jury: 

“The jury are instructed, that if they find for the plaintiff, that 
in arriving at the amount of damages, they must take into considera¬ 
tion the mental and physical suffering of the plaintiff and also allow 
him such a sum, as in their judgment, would compensate him, the 
plaintiff, for the humiliation and disgrace which he suffered by rea¬ 
son of the assault and ejectment of the defendant’s agent,” 

To the granting of which instruction the defendant, hv its coun¬ 
sel, objected on the ground that by it there would be submitted to 
the jury as an element of damages “the mental and physical suffer¬ 
ing of the plaintiff.” whereas there was no evidence in the case that 
there was either mental or physical suffering; as to the remainder 
of the prayer, the defendant made no objection. But the 
27 Court overruled said objection and granted said instruction 
as requested, to which ruling of the Court, the defendant, by 
its counsel, duly noted an exception. 

Thereupon the Court, at the conclusion of the argument of coun¬ 
sel to the jury, charged the jury as follows: 

“Gentlemen of the jury, just a few words to you which perhaps 
may make your task easier. 

“ The plaintiff in this case is seeking to recover damages for being 
unlawfully elected from a car of the defendant company. A pas¬ 
senger when he enters a car is hound to be prepared to pay the fare, 
of course, and if he enters prepared to pay the fare, then he has a 
right to he treated as a passenger and to he given an opportunity to 
pay his fare before he can he ejected from the car. But if a person 
should attempt to get upon a car intending not to pay his fare, in¬ 
tending to cheat the company out of the fare in some wav, you can 
see at once that he would not have a right to be treated as a pas¬ 
senger. and the company would have a right to put him oft*, and 
then if he wanted to try to get on some other car with the intention 
of paying his fare honestly, he should he treated as a passenger. 
But where he was making that attempt to defraud the company, he 
could not fairly claim to be treated as a passenger. 

“The plaintiff got upon this car apparently intending to pay his 
fare by this transfer. It is admitted that it was not a proper fare. It 
was limited to 0 o’clock and 20 minutes, and it is admitted that it 
was after half past six when it was tendered. So that in fact lie was 
offering a waste piece of paper. If he knew that he was doing that, 
of course he would not have a right to be treated as a passenger; he 
would be trying to get a ride for nothing. So the first question is, 
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did he understand and realize, when lie offered that transfer, that 
he was offering something that he had no right to offer, no reason 
to expect would he accepted. If so, he cannot expect to be treated 
as a passenger and recover damages, for being put off; he ought to 
have been put off, and I think we would all sav that. But suppose 
that, in the circumstances, not noticing just what the time was on the 
transfer, and perhaps not noticing how long a time he had spent 
there, it never occurred to him but what the transfer was good when 
he stepped upon the car. and he offered it in perfect good faith, and 
then, when his attention was first called to the matter he said, ‘I 
think it ought to be good; T supposed it was good. I think the con¬ 
ductor who punched it may have made some mistake/ If all that 
time he was acting in good faith, honestly thinking his transfer was 
good, and the conductor insisted on his side, that it was not good, and 
then called the motorman back to help him eject the passenger, — 
sa id. ‘Why 1 do not want any trouble; T will pay my fare rather 
f han 1 h? put off. all the while acting as an honest man in good faith, 
it would be the duty of the conductor in those circumstances to 
accept his fare and not put him off. That is the case as the plaintiff 
tries to show you on the evidence. 

“But the question is whether it is the truth about it, and that is 
purely a question for you. I have nothing to do with that; 
28 that is purely a question of fact for you. The defendant 
claims that that was not the situation, that his attention was 
called at once, as soon as he got upon the car, to the fact that this 
was not a good transfer, and that he made evasive answers, showing 
plainly enough he knew it was not a good transfer but was trying to 
pass it off if he could bv saying, ‘You will have to see the man who 
gave me the transfer’, refusing to pay his fare; saying that, at least, 
by his conduct, making no reply when asked repeatedly for his fare. 

“The conductor did not take the position that this transfer was 
tendered in bad faith and therefore that he would put the man off 
anyway, because, instead of trying to put him off. he asked him for 
his fare. So he took the position toward him that he was a proper 
passenger if he would pay his fare, and he said himself here on the 
stand that he kept inviting him to pay his fare. Tf he took that po¬ 
sition about it, would it not follow that the passenger had a right to 
pay his fare and be treated as a passenger? The conductor himself 
asked him for his fare. So, if he did then say, T will pay the fare’, 
he had a right to be treated as a passenger, and if he was ready to do 
it. he could not be put off lawfully. 

“But there is where you come to the sharp conflict in the evidence. 
The plaintiff says that as he saw the motorman coming back he tried 
to reach for his vest pocket, and said, ‘I will pay the fare rather than 
have any trouble’, and the other passenger said the same thing, that 
that did occur. If that is (to, while the conductor was treating him 
as a passenger and asking him to pay his fare, even if he did hang 
back at first, if he said. ‘I will pay it rather than have any trouble’, 
the conductor had no right then to put him off, while he stood ready 
to pay his fare. 
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“On the other hand, the evidence of the conductor and the evi¬ 
dence of the motorman, when they state it for themselves in their 
own way, is that nothing of the kind was said, about his being wil¬ 
ling to pay his fare, but that after he had been put off he said, ‘I 
would have paid my fare rather than be put off, if I had known you 
were going to put me off.’ That is the conductor's story, and you 
noticed that when the motorman was asked about it he did not seem 
to distinguish between saying that and saying that he was willing to 
pay his fare. When Mr. Neale asked him, 4 Did he not say when he 
was getting off that he wanted to pay his fare,’ he apparently as¬ 
sented to that, and said, ‘Yes.’ Then, when the other side asked 
him, ‘Did he not say this, that he would have paid his fare if he 
had known he was going to be put off’, he assented to that, not 
seeming to distinguish between the two things. But that may be 
the crux of the case, as far as you are concerned, when and where was 
it that Mr. Brinley said whatever he did say about paying his fare? 
Did he offer to pay it before the conductor put his hand upon him 
and put him off, or before the conductor did put him off; or was 
nothing said about that until after he had gotten practically off the 
car? It may not be easy for you to determine that, and it may be 
perfectly clear to you. I do not know, because that is purely a ques¬ 
tion of fact for you. What is the true explanation of it? Is it 
that the conductor became angry by reason of what Mr. Brinley said 
to him, and finally made up his mind that he would not let him 
pay any fare, and put him off anyway? If he did. then the plaintiff 
ought to recover. Or is it that Mr. Brinley was too obstinate 
29 even to offer to pay his fare, and that when he was just de¬ 
scending from the car he made the remark, ‘I would have 
paid my fare if I had known you were going to put me off”? That 
is where the case appears to turn on the evidence. But the law of it 
I think is very simple, and must be as I have stated to you. 

“Now you may take this case, gentlemen, and come to some con¬ 
clusion as to what the fact is about that matter.” 

At the conclusion of the said charge of the Court, the following 
occurred: 

“A Juror: May I ask a question? 

The Court: Yes. 

The Juror: I would like to know what obligation the passenger 
would assume on the subject of having to look at his transfer and be 
satisfied. Is he required to do that? 

The Court : I think I have told you already about that. I have 
told you that it was a question of good faith. If I had told you what 
you are talking about, namely, that he had to look at it and had to 
know, then I should have to order a verdict here. 

The Juror: That is not the point I am trying to make. If the 
contract reads that he is required to look at it to find out whether 
his time is out, is not that contract binding on the passenger? 

The Court: Do you understand the charge I have given you? 

The Juror: I think so. 

The Court: I am not discussing the proposition of law with you. 
I have already said that notwithstanding what it says, we all know 

3—2761a 
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hou it reads, and notwithstanding that, if he was acting in good 
faith in this matter, it lie tendered the fare before he was put off, 
then he was unlawfully ejected. 5 on do not need to go to specu¬ 
lating a* out the law of the transfer or some other (jucstion in the 
ease. I hat has nothing to do with this point. The question is 
whether he offered to pay his fare before he was put off. If 
80 he did offer to pay it. they had no right to put him off, no 
matter about the transfer. 

1 he .1 1 noil: I hat is the only point I was not clear on. 

I he ( oi in : 1 here is one other subject, and that is as to damages. 
If you find for the plaintiff, then you are to find that the plaintiff 
reoo\ei such a sum as will fairly compensate him for whatever he 
• ^ ^ ffered in mind or body, and for any humiliation or 

disgrace that he sustained by reason of what was done to him unlaw¬ 
fully. 


If counsel have any suggestions to make, further. I will hear 
them.” 

Thereupon the defendant requested and the Court allowed a 
specific exception to that portion of the above quoted charge of the 
Court to the jury with respect to the actions of the plaintiff predicated 
of his good faith, on the ground that the plaintiff was hound by the 
tei iib of the transfer, was hound to take notice thereof, and was 
hound by the time limitation contained on the face of the transfer; 

( i its counsel, requested and the Court allowed 

an exception to the Court’s answer to the jurors inquiries above 
quoted, on the same grounds. Both of >aid exceptions were duly 
noted on the minutes of the Court. 

And thereupon after each and all of the exceptions were duly 
taken, as aforesaid, and entered upon the minutes of the Court before 
verdict given, and before jury retired, counsel for defendant then 
and there prayed the Court to sign and >eal its Bill of Exceptions, 
and at the request of said counsel for the defendant the same is ac¬ 
cordingly signed and made a part of the record in this case nunc pro 
tune, this 21st day of November, 1014. 


WENDELL P. STAFFORD, Justice . 


[Endorsed:] At Law. No. 55842. Fold C. Brinlev vs. Capital 
Traction Company. Bill of Exceptions. Law Offices of Frank J. 
Ho^an. Evans Building. Washington, D. C. 

Endorsed on cover; District of Columbia Supreme Court. No. 
2761. Canital Traction Company, a corporation, appellant, vs. 
Fold C. Brinlev. Court of Appeals. District of Columbia. Filed 
Dec. 7, 1914. Henry W. ITodges, clerk. 
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BRIEF FOR APPELLANT. 


I. 

Preliminary. 

In this brief the appellant will be designated as the de¬ 
fendant, and the appellee as the plaintiff, to agree with their 
respective alignment in the trial court. 

This was an action by an alleged passenger for his al- 
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leged wrongful ejection from a street car of the defendant, 
following an unsuccessful attempt of the plaintiff to use 
a concededly void transfer, after his fare had been duly 
demanded, and he had refused to pay it. 

II. 

Statement of Case. 

(a) The Declaration: 

The plaintiff’s declaration was filed June 2, 1913, and is 
in four counts, each of which is in trespass vi ct armis for 
unlawful ejection of the plaintiff as a passenger, and each 
of which claims the sum of $5,000.00, besides costs. 

(b) The Pleas: 

The defendant pleaded the general issue, and in confes¬ 
sion and avoidance. The latter plea (Record 5-6), avers 
that the plaintiff boarded the defendant’s car at Four¬ 
teenth street and Park Road, the conductor demanded the 
plaintiff’s fare, which he refused to pay, but tendered to the 
conductor (Record 6), “a transfer slip or ticket, which 
upon its face, and in accordance with the rules and regula¬ 
tions of the defendant, was not good for a fare upon the 
car of the defendant at the time and place in question.” 
The plea also alleges that the plaintiff was not entitled in 
virtue of the said transfer to be carried by the defendant, 
as a passenger, on the car to his place of destination, and 
the conductor refused to receive the transfer, and demanded 
the plaintiff’s fare. The plaintiff refused to pay his fare, 
whereupon the conductor, with the assistance of the motor- 
man, laid hands upon the plaintiff, and removed him from 
the car, using no more force than was necessary, and doing 
no unnecessary damage to him. 
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(c) Issue, Verdict, Judgment, and Appeal: 

Issue was joined on these pleas, and the plaintiff had a 
verdict and judgment for $250.00, with costs (Record 6), 
from which judgment the defendant appealed (Record 
6-7). 

(d) Assignments of Error: 

The defendant assigned as error (Record 8) seven rul¬ 
ings of the trial court, as hereinafter specified. 

(e) The Plaintiff’s Proof: 

April 7, 1913, the plaintiff resided at No. 1304 Delafield 
Place. He was forty-two years of age, and was employed 
in the Bureau of Engraving and Printing. He became a 
passenger on a car of the defendant, shortly before six 
o’clock in the evening of April 7, 1913, at Fourteenth street 
and Pennsylvania avenue, northwest, the terminus of which 
car was Fourteenth street and Park Road. He desired to 
be transported on Fourteenth street, north of Park Road to 
Delafield Place, where he lived. When the car arrived at 
the transfer point, he got off and went to a house on Four¬ 
teenth street, north of Monroe street, the first street north 
of Park Road. It took him about five minutes to walk to 
the house and back. He talked for probably five minutes 
to the person to whose house he went, which person was a 
notary public. The plaintiff since timed himself in walking 
from Park Road to the house of the notary and back, and 
found that he required two and a half minutes each way. 
After transacting his business at the notary’s house, the 
plaintiff returned to the transfer point, and boarded a north¬ 
bound car at that point. The car was a pay-within, with 
doors on it, on which the conductor stood inside. The 
plaintiff passed the conductor, handing him the transfer, 
and sat down. The conductor wheeled around and said 
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\ our transfer is overdue; it is no good; it is out of date.” 
The plaintiff replied “No, I guess it is all right; I don’t 
think it is overdue.” I he conductor insisted that the trans¬ 
fer was overdue, and rang the bell, and the car stopped 
at bourteenth and Monroe streets, and the conductor said 
to the plaintiff* “Well, you will have to get off.” In the 
meantime the conductor called the motorman back, and he 
came back, and the plaintiff jumped up and said “Well, I 
will give you another fare rather than have any trouble, 
and be put off.” The conductor responded, “No you won’t 
pay me any fare.’ I he conductor got the plaintiff by the 
shoulder and pushed him off, and slammed the door shut, 
“and there was no show for plaintiff to say a word.” The 
plaintiff offered to pay his fare between Park Road and 
Monroe street, when the conductor was contesting his trans¬ 
fer. When the motorman came back, at the call of the 
conductor, the plaintiff jumped up and said, “Very well, I 
will pay you another fare rather than be put off.” The 
conductor said “No.” While the plaintiff was in the house 
of the notary public on Fourteenth street, north of Monroe, 
which he visited after he left the car on which he had gone 
to Fourteenth street and Park Road, he did not remember 
that any north-bound cars passed, but they may have passed. 
It was probably ten minutes from the time he landed at 
Fourteenth street and Park Road until the time he boarded 
the next car. There were probably six or ten passengers 
on the car. It was just about the time the car stopped at 
Monroe street that he offered to pay his fare. It was after 
the car stopped at Monroe street that the conductor called 
the motorman back, and just before the motorman got to 
where the conductor and the plaintiff were, the plaintiff 
offered to pay his fare. When he jumped up and offered 
to pay his fare, the car had stopped at Monroe street. He 
offered to pay it two or three times. He went into the no- 
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tary’s house on Fourteenth street, above Monroe, and talked 
with him, and while in there the plaintiff did not keep a 
watch on the cars at Fourteenth street and Park Road. That 
is not his business to keep track of cars. He did not at any 
time look at the time limit punched on his transfer. The 
conductor kept the transfer. It was along about 6.30 p. m. 
when the transfer was rejected. The conductor caught the 
plaintiff by the shoulder, and pushed him to the door. The 
foregoing is the substance of all of the testimony of the 
plaintiff himself (Record 10-11). 

The witness for the plaintiff testified that he heard the 
plaintiff and the conductor arguing over the terms of the 
transfer, but did not pay any attention at first. Finally the 
conductor pulled the bell and called the motorman, and the 
motorman came back. Just before the motorman reached 
the plaintiff, the conductor put both hands on the plaintiff’s 
shoulder and said, “Well, you will get off, the transfer is 
no good.” The plaintiff replied, “Why, it is good, and why 
should I pay another fare.” By that time the motorman 
was possibly two seats from the plaintiff and the conductor. 
The conductor caught hold of the plaintiff's arm, the latter 
started to rise from the seat, and put his hand into his 
right vest pocket, and said “Rather than be put off the car, 
I will pay you another fare,” but the conductor replied 
“You won’t pay me any fare,” and while he did not push the 
plaintiff, yet he followed him around with his hand until 
the plaintiff stepped from the car. This occurred at 
about thirty-four or thirty-five minutes past six o’clock 
(Record 11). 

Then follows in the record this statement: “The fore¬ 
going is the substance of all the evidence offered on behalf 
of plaintiff” (Record 11). 

Particular attention is called to the fact that the plain¬ 
tiff himself directly testified that the car had been stopped 
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before he tendered his fare. He says that after the conduc¬ 
tor had rejected the transfer, and had demanded the plain¬ 
tiff s fare, and the plaintiff had refused to pay his fare, the 
conductor (Record 10) “rang the bell, and the car stopped 
at Fourteenth and Monroe streets,” and the conductor told 
the plaintiff that he would have to get off, and the plaintiff 
then jumped up and said that he would pay another fare, 
rather than have any trouble and be put off. Again the 
plaintiff said (Record 10-11) that when the motorman came 
back at the call of the conductor, he jumped up, and offered 
to pay his fare, thus again showing that the car had been 
stopped for the purpose of ejecting the plaintiff. Still again, 
the plaintiff said (Record 11) that “It was just about the 
time the car stopped at Monroe Street that the conductor 
called the motorman back, and just before the motorman got 
to where conductor and plaintiff were, plaintiff offered to 
Pay his fare; when he jumped up and offered to pay his fare 
the car had stopped at Monroe Street.” 

Likewise, the plaintiffs witness said that he heard the 
plaintiff and the conductor arguing over the transfer, and 
that finally the conductor pulled the bell, and called to the 
motorman to come back, and that just before the motorman 
reached the plaintiff, the conductor put both hands on the 
plaintiff s shoulder, and told him he would have to get off, 
as the transfer was not good, that the plaintiff replied that 
it was good, and asked w r hy he should pay another fare, 
that by that time the motorman was possibly two seats from 
the plaintiff and conductor, and the conductor caught hold 
of the plaintiff’s arm, the latter started to rise from his seat, 
and put his hand into his right vest pocket, and said that 
rather than be put off the car he would pay another fare, 
thus directly showing, as the plaintiff showed, that the car 
had been stopped before the plaintiff offered to pay his fare. 
As the defendant strongly insisted in the court below, and 
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will likewise insist in this Court, that all of the evidence of¬ 
fered in behalf of the plaintiff was utterly insufficient to send 
his case to the jury, very careful attention is invited to the 
various steps towards the plaintiff’s ejection, which had been 
taken before he offered to pay his fare, since the defendant 
contends that even if he tendered his fare at the time, and 
in the circumstances, testified by him and his witness, yet he 
had absolutely forfeited his right to remain a passenger, and 
his ejection was entirely lawful. 

(f) The Defendant’s Proof : 

The defendant’s witness Russell testified that on April 7 , 
1913, he was the conductor of run No. 59, which left the 
Peace Monument at 5.34 p. m., bound for Park Road. He 
arrived at Fourteenth Street and Park Road about six 
o’clock. The time for the run from the Peace Monument 
to Park Road was twenty-five and one-half minutes. On the 
date and trip mentioned he issued transfer No. 10329, and 
punched the time limit thereon (Record 11). 

The defendant’s witness Houser testified that he had been 
in the defendant’s employ, as a conductor, for more than 
seventeen years, and was on duty on run No. 7 on April 7, 
1913. On that run, bound north, his car reached Fourteenth 
street and Park Road at 6.34 p. m. One passenger got on 
his car at that point, and offered transfer No. 10329. The 
witness recognized the plaintiff in court as the passenger. 
The transfer No. 10329 bore date April 7, 1913, and pro¬ 
vided on its face as follows: 

“Single transfer, good from point of issue and in 
direction indicated until time cancelled. Passengers are 
required to see that time punched is correct and accept 
transfer subject to Company’s rules and as not trans¬ 
ferable or giving stop-over privileges.’’ 
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The transfer was punched to indicate that it w r as good on 
a north-bound car at Fourteenth street and Park Road, at 
any time before 6.20 p. m. (thus making the transfer good 
for twenty and one-half minutes from the time the plaintiff 
reached the transfer point). \\ hen Houser received the 
transfer from the plaintiff, the former w r as standing in his 
• proper position beyond the door jamb of a pay-within car. 
fie saw the plaintiff approach the car, apparently from Park 
Road east. \\ hen the plaintiff presented the transfer, 
Houser noticed that it was late, and that the transfer was 
good until 6.20. While Houser was still in his proper posi¬ 
tion, he told the plaintiff that the time had expired, that he 
could not accept the transfer as a fare, and that the Com¬ 
pany w ould not accept it from him. The plaintiff replied 
that he had nothing to do with that, and w r alked slowly 
around and behind the conductor. The conductor repeated 
that he could not accept the transfer as a fare, and that the 
Company would not accept it from him, to which the plain¬ 
tiff responded—“See the man who issued it; maybe he 
punched it wrong.” The plaintiff sat down on a side seat, 
and the conductor tried to reason w r ith him, but the plaintiff 
would not make any reply. The conductor told him that the 
transfer had expired, and that it was not any good to the 
conductor, but the plaintiff made no reply after he sat down. 
Thereupon the conductor pulled the bell for Monroe street. 
When the car stopped, the conductor, addressing the plain¬ 
tiff, said, “Mr., I am waiting for your fare.” The plaintiff 
made no reply, and the conductor called the motorman back, 
and as the motorman came back, the conductor asked the 
plaintiff if he was going to pay him, but the plaintiff made 
no reply. Thereupon the conductor touched the plaintiff 
with his hand, and the latter got up, and walked out to the 
rear platform, and as he got even with the dash, the con¬ 
ductor let go of him. As the plaintiff stepped to the street, 



he said that if he had known that the conductor was going 
to put him off, he would have paid his fare. When that was 
said, the motorman was partly behind the conductor. The 
conductor did not return, or offer to return, the transfer to 
the plaintiff, nor did the latter ask for it. The conductor 
did not turn the transfer in as a fare, but he turned it in 
with his complaint. The plaintiff never offered to pay any 
fare to the conductor at any time, but all that he offered was 
the transfer (Record 12). 

The defendant's witness May testified that he was the 
motorman of the car in question, and had been in the de¬ 
fendant’s employ for six years. The car was at Fourteenth 
street and Park Road about 6.34 p m. The conductor pulled 
the bell for the witness to stop at Fourteenth and Monroe 
streets, the car was stopped, and the conductor called him 
back, and said something about a man having a late trans¬ 
fer, who would not pay another fare, and told the man he 
would have to get off. The man did get off. The conductor 
just gently touched him by the arm, and he got up and 
stepped off without any resistance whatever. When the 
man got off May understood him to say that if he had 
known that the conductor was going to put him off, he 
would have paid. He said this when he was on the step. 
When May was going toward the plaintiff in the aisle of the 
car he did not see the latter offer to pay a fare. Whether 
he offered to pay a fare before that, or not, May could not 
say (Record 13). 

The defendant’s witness Von Culin testified that he had 
been employed in the defendant’s transportation department 
for sixteen years. Each conductor makes out a daily re¬ 
port called a day-book, which is in fact a sheet, and on this 
report puts his run number, his own name and badge num¬ 
ber, the motorman’s name and badge number, his register 
numbers, and statements, his car number, the time he leaves 
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each terminus, the transfers lie receives each trip, the num¬ 
ber of different kinds of fares, and the total number of pas¬ 
sengers; and on the back of this daily report are reported 
the serial numbers of the transfers, etc. That system was 
in vogue April 7, 1913, and had been for sixteen years. These 
reports came to the Company’s office as the Company’s rec¬ 
ords every day. April 7, 1913, there was a run known as 
No. 59, scheduled to leave the Peace Monument at 5.34 
p. m., and the running time between the Peace Monument 
and the corner of Park Road and Fourteenth street was 
twenty-five and one-half minutes. On that date the Com¬ 
pany also had a run known as No. 7. Between run No. 59 
and run No. 7, both going north on Fourteenth street, there 
were twenty-six other cars. He examined the Company’s 
records, and they showed that twenty-six cars passed Park 
Road and Fourteenth street between the two runs referred 
to. Thereupon Von Culin produced the records, and stated 
that they were the ones he had identified, beginning with 
conductor Russell’s run, and ending with conductor Houser’s 
run (Record 13). 

Over the defendant’s objection, the court struck out Von 
Culin’s testimony that the records showed that twenty-six 
cars passed Park Road at Fourteenth street between run 
No. 59 and run No. 7. The defendant excepted, on the 
ground that in the circumstances such testimony as to the 
result of the witness’ examination of the records was ad¬ 
missible (Record 13). 

The twenty-eight daily report-sheets or day-books were 
then handed to Von Culin, and after examining them, he 
stated that he knew as employees of the Company the con¬ 
ductors whose names appeared on the reports, that in a 
great many cases he knew their handwriting, being familiar 
with that from examining the day-books and reports which 
they made to the Company, and that these daily reports were 
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from the records of the defendant, and were the day-books 
and sheets of April 7, 1913, for the trips shown. These 
twenty-eight sheets or daily reports, beginning with the re¬ 
port containing trip No. 59 of conductor Russell, and end¬ 
ing with the report of trip No. 7 of conductor Houser, and 
the twenty-six intervening sheets or trip-reports, were then 
offered in evidence by the defendant, as showing that 
twenty-six cars passed Park Road on Fourteenth street be¬ 
tween the first and last of the runs mentioned, but, over the 
objection of the defendant, the court excluded them, and 
the defendant excepted (Record 13-14). 

Thereupon the record proceeds as follows (Record 14) : 
“The foregoing is the substance of all the evidence in the 

case.” 

The foregoing testimony offered by both parties to this 
action show's very clearly that the car first boarded by the 
plaintiff left the Peace Monument at 5.34 p. m., and the 
plaintiff boarded it at Fourteenth street and Pennsylvania 
avenue, northwest, before six o’clock p. m. He received a 
transfer, punched w'ith a time limit of 6.20 p. m., the car 
reached the transfer point at 5.59>4 p. m., and the transfer 
was rejected, according to the plaintiff at 6.30 p. m., and 
according to the plaintiff’s witness at 6.34 or 6.35 p. m. 
The proof was, therefore, conclusive that the transfer was 
out of date and void when the plaintiff attempted to pass it; 
nor is anything left to conjecture with respect to the fact 
that the plaintiff, a local resident, of the age of forty-two 
years, employed in the Bureau of Engraving and Printing, 
and living on Delafield Place, was a daily passenger on the 
defendant’s cars, and was perfectly familiar with the trans¬ 
fer system, and its restrictions, and knew the time limit of 

transfers. 
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(g) The Plaintiff’s Confession: 

At the conclusion of the argument on the prayers, the 
court— 


“called upon counsel for the plaintiff to state whether 
or not plaintiff contended that the transfer in question 
was offered before the expiration of the time canceled 
on the transfer by the punch mark; counsel for the 
plaintiff responded that plaintiff admits that the said 
transfer was offered after it could have been accepted 
according to its terms, that is, after 6.20 o’clock, p. m.; 
the plaintiff desires to go to the jury on the theory that 
he did not notice what time was punched on his trans¬ 
fer, and gave it to the conductor, assuming that it was 
correct, and acting in good faith; that the plaintiff, had 
he looked at the transfer, would have been bound by 
what was said on the transfer, but when he boarded the 
car, he boarded it assuming that he had a valid trans¬ 
fer, without looking; that when notified that his trans¬ 
fer was not valid, and would not be accepted, he offered 
to pay the proper fare, and that is plaintiff’s theory en¬ 
tirely” (Record 14). 

Thus the plaintiff expressly confessed that his transfer 
was out of time, that he did not notice what time was 
punched on it, but assumed that it was correct, and that 
if he had looked at the transfer, he would have been bound 
by what was said on it, but he boarded the car, assuming 
that he had a valid transfer, without looking. If such a 
confession, coupled with a naked and uncorroborated asser¬ 
tion of good faith on the part of the passenger, is sufficient 
to put the carrier in peril for ejecting him, then it plainly 
follows that the carrier is helpless to collect its earnings, or 
to conduct its business for the welfare of other passengers 
and itself. 



(h) Defendant’s Motion for Directed Verdict: 

Based upon the foregoing confession of record, that the 
transfer was offered after its time limit had expired, the 
defendant moved the court to instruct a verdict for de¬ 
fendant, but the court overruled the motion, and the defend¬ 
ant excepted (Record 14). 

(i) Statement of Court: 

Thereupon the court, in the presence of the jury, made 
the following statement (Record 14-15) : 

“I am inclined to think, gentlemen, that the law is 
that if one who receives a transfer offers it in good 
faith, believing and having fair reason to believe that 
it is offered according to the regulations of the Com¬ 
pany, that he is not a trespasser, and he has done noth¬ 
ing unlawful, even though he may be mistaken, and 
that when he is informed that the transfer can not be 
accepted, then he has a right to tender his fare, and if 
he does tender it, acting in good faith, and intending 
to pay it, that he can not lawfully be ejected from the 
car. If he knows that the transfer is not one that can 
be accepted under the regulations, and offers it under 
those circumstances, I think his rights would be differ¬ 
ent, and I think Mr. Neale (plaintiff’s counsel) does not 
claim then that he would have a right to be treated as a 
passenger. But he puts his case on the ground that his 
client was acting innocently, but mistakenly, as to the 
transfer.” 

The defendant excepted to the foregoing statement of the 
law, on the ground that the plaintiff was bound bv the 
terms of the transfer, and bound to note the time limita¬ 
tion thereon (Record 15). 

(j) Plaintiff’s Damage Prayer: 

On the subject of damages, the court instructed the jury 
as follows (Record 15): 
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“The jury are instructed, that if they find for the 
plaintiff, that in arriving at the amount of damages, 
they must take into consideration the mental and physi¬ 
cal suffering of the plaintiff and also allow him such a 
sum, as in their judgment, would compensate him, the 
plaintiff, for the humiliation and disgrace which he suf¬ 
fered by reason of the assault and ejectment of the de¬ 
fendant’s agent.” 

1 he defendant objected to this prayer, on the ground that 
it submitted to the jury as an element of damages “the men¬ 
tal and physical suffering of the plaintiff,” whereas, there 
was no evidence in the case that there was either mental 
or physical suffering. This objection was overruled, and 
the defendant excepted (Record 15). It may be added, that 
the prayer presented four elements of damages, namely, (1) 
mental suffering; (2) physical suffering; (3) humiliation; 
and (4) disgrace; whereas the last two elements are nothing 
more than the first element, and vet they were superadded to 
it as separate and independent elements. There was no evi¬ 
dence whatever of any physical suffering, nor was there any 
evidence of any mental suffering. 

(k) Charge of Court: 

In the course of the general charge to the jury (Record 
15-18), the court said (Record 15) that if a person should 
attempt to get upon a car, intending not to pay his fare, in¬ 
tending to cheat the company out of the fare, in some way, 
he would not have a right to be treated as a passenger, and 
the company would have the right to put him off, and that 
where he was making that attempt to defraud the company, 
he could not fairly claim to be treated as a passenger. The 
court further said (Record 15-16) : 

“The plaintiff got upon this car apparently intending 
to pay his fare by this transfer. It is admitted that it 
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was not a proper fare. It was limited to 6 
o’clock and 20 minutes, and it is admitted that it 
was after half past six when it was tendered. So that 
in fact he was offering a waste piece of paper. If he 
knew that he was doing that, of course he would not 
have a right to be treated as a passenger; he would be 
trying to get a ride for nothing. So the first question 
is, did he understand and realize, when he offered that 
transfer, that he was offering something that he had no 
right to offer, no reason to expect would be accepted. 
If so, he can not expect to be treated as a passenger 
and recover damages, for being put off; he ought to 
have been put off, and I think we would all say that. 
But suppose that, in the circumstances, not noticing just 
what the time was on the transfer, and perhaps not 
noticing how long a time he had spent there, it never 
occurred to him but what the transfer was good when 
he stepped upon the car, and he offered it in perfect 
good faith, and then, when his attention was first called 
to the matter he said, ‘I think it ought to be good; I 
supposed it was good. I think the conductor who 
punched it may have made some mistake.’ If all that 
time he was acting in good faith, honestly thinking his 
transfer was good, and the conductor insisted on his 
side, that it was not good, and then called the motor- 
man back to help him eject the passenger,—said, ‘Why, 
I do not want any trouble; I will pay my fare rather 
than be put off,’ all the while acting as an honest man 
in good faith, it would be the duty of the conductor in 
those circumstances to accept his fare and not put him 
off. That is the case as the plaintiff tries to show you 
on the evidence.” 

The court (Record 16) then told the jury that the con¬ 
ductor did not take the position that the transfer was ten¬ 
dered in bad faith, and that therefore he would put the plain¬ 
tiff off anyway, because instead of trying to put him off, he 
asked him for his fare, so he took the position toward him 
that he was a proper passenger, if he would pay his fare, 
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and he said himself, on the stand, that he kept inviting him 
to pay his fare, and that if he took that position about it, it 
would follow that the passenger had the right to pay his 
fare, and be treated as a passenger. 

I he court further told the jury (Record 17) that the 
crux of the case might be when and where it was that the 
plaintiff said whatever he did about paying his fare, whether 
lie offered to pay it before the conductor put his hand on 
him and put him off, or before the conductor did put him 
off, or whether nothing was said about that until after he 
had gotten practically off the car; that if the conductor be¬ 
came angry by reason of what the plaintiff said to him, and 
finally made up his mind that he would not let him pay any 
fare and put him off any way, then the plaintiff ought to 
recover; or, it may have been that the plaintiff was too ob¬ 
stinate even to offer to pay his fare, and when he was just 
descending from the car he made the remark that he would 
have paid his fare, if he had known the conductor was going 
to put him off. At this point the record proceeds as follows 
(Record 17-18) : 


“A Juror; May I ask a question. 

“The Court: Yes. 

“The Juror: I would like to know what obligation 
the passenger would assume on the subject of having 
to look at his transfer and be satisfied. Is he required 
to do that ? 

“The Court: I think I have told you already about 
that. T have told you that it was a question of good 
faith. If I had told you what you are talking about, 
namely, that he had to look at it and had to know, then 
I should have to order a verdict here. 

“The Juror: That is not the point I am trying to 
make. If the contract reads that lie is required to look 
at it to find out whether his time is out, is not that con¬ 
tract binding on the passenger? 
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“The Court: Do you understand the charge I have 
given you? 

“The Juror: I think so. 

“The Court: I am not discussing the proposition of 
law with you. I have already said that notwithstand¬ 
ing what it says, we all know how it reads, and not¬ 
withstanding that, if he was acting in good faith in this 
matter, if he tendered the fare before he was put off, 
then he was unlawfully ejected. You do not need to 
go to speculating about the law of the transfer or some 
other question in the case. That has nothing to do 
with this point. The question is whether he offered 
to pay his fare before he was put off. If he did offer 
to pay it, they had no right to put him off, no matter 
about the transfer. 

“The Juror: That is the only point I was not clear 
on. 

Thus the court specifically narrows the law of the case to 
the single proposition that if the plaintiff was acting in good 
faith when he tendered the void transfer, and if he tendered 
the fare before he was put off, then he was unlawfully 
ejected: that the law of the transfer has nothing to do with 
this point. “The question is, whether he offered to pay his 
fare before he was put off. If he did offer to pay it, they 
had no right to put him off, no matter about the transfer:" 

As a proposition of law this is, we say respectfully, un¬ 
sound. All a passenger has to do is to avoid looking at his 
transfer, in order to support his assertion that he did not 
know it was out of time, or otherwise invalid when he ten¬ 
dered it to the conductor, thus showing all of the so-called 
good faith that is required. 

The defendant excepted to the part of the charge respect¬ 
ing the actions of the plaintiff predicated of his good faith, 
on the ground that the plaintiff was bound by the terms of 
the transfer, was bound to take notice thereof, and was 
bound by the time limitation contained on the face of the 
transfer (Record 18). 
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III. 

Specification of Errors. 

The appellant specifies the following errors in the rulings 
of the court below: 

(1) In denying the defendant's motion to direct a ver¬ 
dict ; 

(2) In ruling that if the plaintiff tendered an invalid 
transfer as fare, nevertheless he could not lawfully be 
ejected from the defendant's car, if at any time before he 
was actually ejected, he offered to pay a fare: 

(3) In charging the jury that the plaintiff could not be 
ejected from the car, even after he had tendered an invalid 
transfer as a fare, if he did so in good faith; 

(4) In ruling that notwithstanding how the transfer 
reads, if the plaintiff was acting in good faith, and if he 
tendered the fare before he was put off, then he was unlaw¬ 
fully ejected; that the law of the transfer has nothing to 
do with this point, that the question is whether he offered to 
pay his fare before he was put off; and that if he did offer 
to pay it, they had no right to put him off, no matter about 
the transfer; 

(5) In striking out the testimony of the defendant’s wit¬ 
ness Von Culin, that he had examined the defendant’s rec¬ 
ords, and that the record kept in the ordinary course of the 
defendant’s business showed that twenty-six cars passed 
Park Road and Fourteenth street between run No. 59, on 
which the plaintiff obtained the transfer, and run No. 7, 
on which the plaintiff tendered the transfer; 

(6) In excluding the twenty-eight daily reports or train- 
sheets, identified by the defendant’s witness Von Culin as 
part of the defendant’s records, showing that twenty-six 
cars passed the transfer point at Park Road and Fourteenth 
street between run No. 59 and run No. 7; 
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(7) In directing the jury “that in arriving at the amount 
of damages, they must take into consideration the mental 
and physical suffering of the plaintiff, and also allow him 
such a sum, as in their judgment, would compensate him, the 
plaintiff, for the humiliation and disgrace which he suffered, 
by reason of the assault and ejectment of the defendant’s 
agent.” 

IV. 

Brief of Argument. 

(a) Errors 1, 2, 3, and 4: 

Errors one, two, three, and four are so closely related 
that they may be conveniently discussed together. 

The case is one in which the plaintiff boarded a car of the 
defendant at the transfer point ten or fifteen minutes after 
his transfer was out of time, and thirty or thirty-five min¬ 
utes after he had arrived at the transfer point. The plaintiff 
expressly confessed that his transfer was void when ten¬ 
dered to the conductor. He also testified directly, and in 
this was corroborated by his witness, that the conductor had 
not only taken various steps looking to his ultimate ejection, 
but that the car had actually been stopped before he offered 
to pay his fare. The conductor’s demand for the plaintiff’s 
fare is conceded by the plaintiff to be lawful, and he also 
concedes that his transfer was void, and that his refusal to 
pay his fare on the demand of the conductor was unlawful. 
Moreover, it appeared from the plaintiff’s testimony that he 
was familiar with the custom of the company in issuing 
transfers at that point and, therefore, presumably with the 
rules and regulations of the company regarding the time 
limit of transfers. 

It occurred to us in the court below, that this case was 
absolutely controlled by the doctrine of Shortslceves vs. 
Capital Traction Company , 28 App. D. C., 365, and we earn- 



estly pressed the ruling in that case on the trial court, but 

without avail. 

In this case of Shortsleeves vs. Capital Traction Company, 
a passenger boarded a street-car at a non-transfer point, 
and tendered a transfer in payment of fare, which was re¬ 
fused by the conductor, and the passenger refused to pay 
another fare. During the discussion the carrier passed the 
proper transfer point. This court held that by refusing to 
pay his fare, the passenger had forfeited his right to ride 
on the transfer, or to remain on the car, or after being 
ejected therefrom, to re-enter the car and tender his fare. 

1 he passenger received a transfer from the conductor of a 
Pennsylvania avenue car to the F and G street line. He 
was ejected from an F and G street car, because he boarded 
it at Fifteenth street and Pennsylvania avenue, and pre¬ 
sented for his fare a transfer from the Pennsylvania avenue 
line, which was not good at that point, but which was good 
to transfer him from the Pennsylvania avenue line at Seven¬ 
teenth street and Pennsylvania avenue, the point of change 
to the line punched. The conductor refused to receive the 
transfer, and demanded the passenger’s fare, which the 
latter refused to pay. Whereupon, the conductor, using no 
more force than was necessary, ejected the passenger from 
the car. The passenger had an absolute right to ride to 
Seventeenth street and Pennsylvania avenue on the car from 
which he alighted, and there to board an F and G street car, 
on his transfer. No mistake was made by the carrier in 
issuing the transfer to the passenger, but the sole error was 
that of the passenger in boarding the F and G street car at 
Fifteenth street and Pennsylvania avenue, instead of Seven¬ 
teenth street and Pennsylvania avenue, the point of change 
punched on the transfer. 

The Court said (p. 372) that the passenger paid his fare 
and accepted a transfer, which on its face was good for his 
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transfer from the Pennsylvania avenue line at the point of 
change, Seventeenth street and Pennsylvania avenue, to the 
F and G street line, and the transfer was punched on the 
line thereon reading, “To Seventeenth street at Pa. avenue” ; 
that it was his duty to remain on the Pennsylvania avenue 
car until he reached Seventeenth street; that he had no right 
to leave the car at Fifteenth street and the avenue, and there 
to board an F and G street car; and that the transfer he ac¬ 
cepted limited his right to board an F and G street car at 
Seventeenth street. The court further said (pp. 372-373) 
that the verdict established the fact that the conductor of 
the F and G street car refused to take the transfer, and 
demanded that the passenger pay a fare, and told him he 
must pay a fare or get off, and that this occurred before the 
transfer junction at Seventeenth street had been reached; 
and by that time the appellant had forfeited his right to ride 
on the transfer from the junction westward ; that the conduc¬ 
tor was justified in ejecting the passenger, who had proffered 
only the transfer, which gave him no right to ride on that 
car between Fifteenth and Seventeenth streets on Pennsyl¬ 
vania avenue; that the transfer, like a railroad company’s 
ticket, is the evidence of the passengers right to ride; that 
when the conductor gave the passenger reasonable time and 
opportunity to pay the fare, and the passenger persistently 
refused to comply, and during the altercation the car reached 
the junction point where the transfer ordinarily became a 
token of the passenger’s right to be transported on the same 
F and G street car, and the conductor had not stopped the 
car before it had turned the corner of G street in front of 
the Mills building,—then said the Court as follows: 

“The appellant by that time had forfeited his right 
as a passenger upon such transfer, and had, indeed, for¬ 
feited his right to pay the fare which the conductor had 
before demanded. His ejection could be completed 
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cz'cn if he hod then tendered the performance de¬ 
manded. In this case it is clear that the face of the 
transfer was conclusive evidence to the conductor of 
the terms whereon he was to carry the passenger. The 
passenger was bound to know that the conductor would 
be justified in refusing to recognize this transfer, which 
was only good for his transfer from the Pennsylvania 
avenue line car at Seventeenth street, and not until that 
junction was reached. The conductor did not use vio¬ 
lence, but persisted in demanding a fare until the trans¬ 
fer point had been reached and passed, but the con¬ 
ductor had no authority to waive the condition of this 
contract, while this passenger by his refusal to pay a 
fare had forfeited the right to ride thereafter on the 
transfer, or to pay a fare and thereafter remain on 
the car, or, when ejected, to board the car again and 
pay a fare and continue thereon as a passenger. The 
passenger's right to transportation is no greater than 
the right and duty of the conductor to enforce reason¬ 
able rules in order to prevent the company from being 
defrauded. After the conductor’s refusal to take the 
transfer, which gave this passenger no right to ride 
on this F and G street car until it reached Seventeenth 
street, and after this passenger had refused to pay a 
fare, the conductor had a right to eject him. 

“The necessary conclusion is that the appellant can 
not maintain this action against the appellee for the 
act of its conductor in putting him off the car. Garri¬ 
son v. United Railways & Electric Co. 97 Md., 353, 
99 Am. St. Rep., 452, 55 Atl., 371; Poulin v. Canadian 
P. R. Co., 17 L, R. A., 800, 3 C. C. A., 23, 6 U. S. 
App., 298, 52 Fed., 199; Pennington v. Philadelphia, 

II . & B. R. Co. ,62 Md., 98; Boylan v. Hot Springs R. 
Co., 132 U. S., 146, 150, 33 L. ed., 290, 293, 10 Sup. Ct. 
Rep., 50; State v. Campbell, 32 N. J. L., 312; Mosher 
v. St. Louis , /. M. & S. R. Co., 127 U. S., 390, 393- 
396, 32 L. ed., 249, 250, 251, 8 Sup. Ct. Rep., 1324; 
Baggett v. Baltimore & O. R. Co., 3 App. D. C., 522; 
Swan v. Manchester & L. R. Co., 132 Mass., 120, 42 
Am. Rep., 432; Bradshaw v. South Boston R. Co., 135 
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Mass., 410, 417, 46 Am. Rep., 481; Manning v. Louis¬ 
ville & N. R. Co., 95 Ala., 392, 16 L. R. A., 55, 36 
Am. St. Rep., 225, 11 So. 8; Stone v. Chicago & N. 
W. R. Co., 47 Iowa, 82, 29 Am. Rep., 458; O'Brien v. 
Boston & IV. R. Co., 15 Gray, 23, 77 Am. Dec., 347. 

“The right to collect and receive fares follows from 
the circumstance that the passenger enters the car for 
the purpose of being carried therein. When, having 
paid the fare and having ridden on the car, thereafter 
he accepts a transfer, it is the passenger’s right to travel 
thereon, but it is his duty to conform to the plain con¬ 
ditions of the transfer, when they are reasonable. When 
the appellant accepted the transfer requiring him to 
leave the Pennsylvania avenue line car and to enter the 
F and G street car at Seventeenth street, he consented 
to the regulations of the appellee designating the junc¬ 
tion where he should alight from the Pennsylvania ave¬ 
nue line car and should board the F and G street line 
car. It is now settled that a regulation requiring a 
transfer is not unreasonable, and that a passenger must 
comply with the conditions thereof to entitle him to 
passage. And this is so when the law requires and 
the company provides for passage over two lines for 
one fare. If the passenger with the transfer wishes to 
alight at a junction usually overcrowded, instead of at 
the junction required by his ticket, where such transfer 
may be more convenient and safe, such a regulation is 
not unreasonable. Percy v. Metropolitan Street R. Co., 
58 Mo. App., 79; Crowley v. Fitchburg & L. Street R. 
Co., 185 Mass., 280, 70 N. E., 56.” 

In Missouri, Kansas & Texas R. Co. v. Smith, 152 Fed., 
608, decided March 25, 1907, by the Circuit Court of Ap¬ 
peals for the 8th circuit, Circuit Judges Van Devanter and 
Adams, and District Julge Philips sitting, the plaintiff. 
Smith, while riding upon a passanger train of defendant, 
was ejected on his failure to produce a ticket, or other evi¬ 
dence of his right to transportation, or to pay his fare when 
requested to do so by the conductor. After the process of 
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ejection had begun, and before its completion, a third per¬ 
son volunteered, with the plaintiff’s assent, to pay his fare. 
The conductor rejected this offer, saying in substance that 
he had given the signal for the train to stop, which it was 
then doing, and that the plaintiff was an imposter, and had 
been put off several times before. There was conflicting evi¬ 
dence, from which either of two conclusions could be rea¬ 
sonably drawn, namely, that the plaintiff entered the train 
under the mistaken, but honest, belief that he could properly, 
and would be, carried to his destination, or that he was 
attempting fraudulently to secure transportation, and to 
avoid paying therefor when he knew that he was not other¬ 
wise entitled thereto. The trial court instructed the jury 

(pp. 610-611) : 

“That if they find from the evidence that, before the 
train was stopped, some other person or persons offered 
to pay the fare of the plaintiff due to defendant, to the 
conductor in charge of the train of the defendant com¬ 
pany, that said fare so offered can not be refused, no 
matter who makes it, and you should find for the plain¬ 
tiff and against the defendant.” 

The unanimous opinion of the court was written by Cir¬ 
cuit Judge Van Devanter, now Mr. Justice Van Devanter of 
the Supreme Court, and among other things it was said 

(p. 611): 

“In the absence of a regulatory statute—and there is 
none here—when a passenger refuses or fails to pro¬ 
duce evidence of his right to transportation or to pay 
the lawful fare after due demand therefor, and after 
being accorded reasonable time and opportunity for 
compliance, he forfeits the rights of a passenger, and 
subjects himself to ejection from the train. And while 
there is some contrariety of opinion respecting the ef¬ 
fect of a subsequent tender of compliance, the better 
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and prevailing rule is that, when the refusal is wilful, 
persistent, or capricious, or proceeds from a fraudu¬ 
lent purpose to evade paying for transportation to which 
he knows he is not otherwise entitled, the passenger can 
not, by recanting and tendering compliance, after the 
process of ejection has begun, entitle himself to trans¬ 
portation and render the completion of the ejection 
wrongful. State v. Campbell, 32 X. J. L., 309; Cin¬ 
cinnati, etc., R. Co. v. Skillman, 39 Ohio St., 444; 
Pease v. Delaware, etc., R. Co., 101 N. Y., 367, 5 N. E. 
Rep., 37, 54 Am. Rep., 699; Clark v. Wilmington, etc., 
R. Co., 91 X. C., 506, 49 Am. Rep., 647; Georgia 
Southern, etc., R. Co. v. Asmore, 88 Ga., 529, 15 S. E. 
Rep., 13, 16 L. R. A., 53 ; Louisville, etc., R. Co. v. Gar¬ 
rett, 8 Lea (Tenn.), 438, 41 Am. Rep., 640; Louisville, 
etc., R. Co. v. Harris, 9 Lea (Tenn.), 180, 42 Am. 
Rep., 668; Garrison v. United R., etc., Co., 97 Md., 347, 
55 Atl. Rep., 371, 99 Am. St. Rep., 452; Harrison v. 
Fink, 42 Fed. Rep., 787 ; 2 Hutchison on Carriers (3d 
ed.) , sec. 1085; 4 Elliott on Railroads, sec. 1637. When 
the tender is made by a third person, with the 
passenger’s assent, it will be effective, or otherwise, in 
like manner as if made by him. Louisville, etc., R. Co. 
v. Garrett, 8 Lea (Tenn.), 438, 445, 41 Am. Rep., 640. 

“Tested by these rules, the instruction not only did 
not contain a correct statement of the law, but, when 
applied to the case made by the evidence, as before 
recited, was calculated to operate prejudicially to the 
defendant, because it erroneously gave the jury to un¬ 
derstand that, even though the plaintiff’s refusal or 
failure to comply with the conductor’s lawful demand 
proceeded from a fraudulent purpose to evade paying 
for transportation to which he knew he was not other¬ 
wise entitled, a subsequent offer by a third person to 
pay his fare, made after the process of ejection had 
begun and before the train was brought to a stop, would 
entitle him to transportation, and would render the com¬ 
pletion of the ejection wrongful.” 

When a passenger willfully refuses to pay the fare, which 

is the duty of the conductor to collect from him, and this 
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act causes the train to stop for the purpose of ejecting him 
therefrom, he can not then acquire the right to proceed by 
offering to pay. Gould z\ Chicago R. Co., 18 Fed., 155; 
Harrison v. Fink, 42 Fed., 787; Kansas City Ry. Co. v. 
Holden, 66 Ark. 602; Illinois C. R. Co. v. Bauer, 66 Ill. 
App., 124; Hoftbaucr v. Delhi Ry. Co., 52 Iowa. 342, 35 
A. R. 278; Garrison v. United Rys. & E. Co., 97 Md., 347; 
O'Brien r. Boston Ry. Co., 15 Gray, 20, 77 A. D., 347; 
Sates z\ Quincy Ry. Co., 125 Mo. App., 334; Nelson v. 
Long Island Ry. Co., 7 Hun., 140: People z\ Jillson, 3 
Park. Crim., 234 (X. Y. Supm. Ct., Genl. Term) ; Hibbard 
v. N. Y. Ry. Co., 15 X’. Y., 455: O'Brien v. N. Y. C. Ry. 
Co., 80 X. Y., 236; Pease v. D. L. & IV. R. Co., 101 X. Y., 
367; Clark z\ Wilmington Ry. Co., 91 X. C., 506, 49 A. R., 
647; Cincinnati R. Co. v. Skillnian, 39 Ohio St., 444; Louis¬ 
ville R. Co. v. Harris, 9 Lea, 180; Galz ’cston Ry. Co. v. Tur¬ 
ner (Tex. Civ. App.), 23 S. \V., 83; Fulton v. Grand Trunk 
Ry. Co., 17 Up. Can. O. B., 428 ; Thomas v. Geldhart, 20 
New Bruns., 95, 

In Pickens v. Richmond R. Co., 104 N. C., 312, the court 
said: 


“If the tender of fare is made by a passenger or any 
other person for him before the train is stopped to ex¬ 
pel him, the company must accept it and allow him to 
remain; but after the train has been stopped for that 
purpose, he can not reimpose upon the company the 
obligation to perform a contract which he had violated 
in the first instance, by an offer of the money that he 
ought to have paid when demanded. * * * If 

persons were allowed, out of mere wantonness or mis¬ 
chief, or in order to test a legal question, to decline to 
pay fare till a train is stopped to eject them, and then, 
at the moment of expulsion or immediately after, to re¬ 
instate themselves in all their original rights as pas¬ 
sengers, by a tender of the usual fare, it would often 
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subject the public to inconvenience, travelers to danger 
of accident, and corporations to useless risks, simply to 
gratify caprice, or malice, or a disposition to speculate. 
It is a well-settled principle, in which nearly all the 
authorities in this country concur, that where the rec¬ 
usant passenger forces the company to put him off at 
a point other than a regular station, or at which there 
would have been no delay but for the necessity of 
ejecting him, the conductor may refuse his tender of 
fare after he is put off, and even, if during the delay 
he gets upon the train again to make the tender, may 
expel him a second time if he chooses to do so.” 

In Louisville Ry. Co. v. Cottengim, 104 S. W., 280, de¬ 
cided by the Supreme Court of Kentucky, the court says that 
where a person enters a train, and upon a demand being 
made by the conductor for his fare refuses to give the con¬ 
ductor the money until he receives his change, an oral offer 
to pay the amount of his fare after steps have been taken to 
effect his ejection from the train will not impose a duty on 
the company to carry him on its train, since in neither case 
is there a lawful tender. 

In Garrison v. United Railways & Electric Co., 97 Md., 
347, 99 A. S. R., 452, the court said that a conductor of a 
street car is justified in ejecting a passenger who presents 
for his fare only a transfer which was void on its face. In 
Bcrkleheimer v. Joline, 113 N. Y. S., 921, it is held that a 
passenger can not complain of being ejected from a car 
where he offered an invalid transfer, and refused to pay his 
fare. 

In Crowley v. Fitchburg St. Ry. Co., 185 Mass., 279, the 
plaintiff was not given a transfer, but the conductor of the 
first car shouted to the conductor of the second car that he 
had paid his fare, and that the plaintiff was entitled to ride; 
the conductor of the second car had no right to disregard 
the rule requiring his passengers to have transfer slips, and 
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his ejection of the passenger without such transfer was 
lawful. In Weber v. Rochester R. Co., 145 App. Div., 84, 
the plaintiff applied for and received from the defendant’s 
street car conductor a transfer, which had a printed rule 
thereon that it was void fifteen minutes after the time 
punched on it. and which was also subject to a rule of the 
company which forbade the acceptance of transfers unless 
the time was properly punched. The plaintiff’s transfer 
was not punched, but was tendered as fare within fifteen 
minutes after its receipt. The transfer was refused, and 
on plaintiff’s refusal to pay fare, he was ejected from the 
car. 1 he court held that the rule of the transfer slip was 
reasonable, and that the plaintiff’s ejection was proper. In 
Nicholson v. Brooklyn Heights Ry. Co., 118 App. Div., 13, 
the court held that a passenger can not recover for an ejec¬ 
tion on account of his transfer having on its face expired, al¬ 
though it was wrongly punched by the issuing conductor, 
whose attention was called to the fact by the passenger, 
and he was assured that it was all right. In Duke v. 
Metropolitan St. Ry. Co., 166 Mo. App., 121, the court 
holds that it is the duty of a street car passenger, when he 
receives a transfer, to inform himself of the manner in 
which it can be used, and he must proceed by the route 
required by the company’s reasonable rules. Where the 
rules of the company require passengers holding any trans¬ 
fers to proceed by the most direct route, a passenger who 
attempts to ride on his transfer b> a circuitous route, re¬ 
quiring two changes of cars, was properly ejected from the 
car. 

The right of a street car company to limit the time within 
which a transfer can be used is upheld by the authorities. 
In Garrison v. United Railzoays & Electric Co., 97 Md., 
347, 99 A. S. R., 452, hereinbefore cited, the court held 
that a statute requiring street railway companies to give 
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passengers, on request, transfers for a continuous ride, does 
not prohibit a company from limiting the time within which 
the transfer shall be used. When the time limit has expired, 
the conductor of the second car is justified in refusing to 
honor the transfer, and may eject the passenger, and this is 
true, although such car does not pass the point of transfer 
until after the time limit has expired. The court said: 

“If the time within which the transfer may be used 
expires by reason of the fault of the company to run 
its cars frequently enough, that fact does not make the 
transfer good, or authorize a conductor to honor it. 
In such circumstances it is the plain duty of the pas¬ 
senger to pay his fare. But he is not without remedy. 
If, by the company’s fault the transfer expires before 
the holder has had an opportunity to use it, and, in 
consequence, he is required to pay, and does pay, his 
fare, he would have his action against the company. 
But if it were held that, in spite of the expiration of 
the transfer, the conductor was obliged to accept it, 
the company would be exposed to flagrant impositions 
without any means of protecting itself." 

In Horncsby v. Georgia Ry. & Electric Co., 120 Ga., 913, 
the initial car did not reach the transfer point until after 
the time indicated by the punch marks on the check had 
passed, and the passenger voluntarily left the car before 
it reached that point, and made an unsuccessful attempt 
to walk to the transfer point before the time limit expired. 
In such case the court held it to be the duty of the passenger 
to remain on the car, and give the conductor an opportunity 
to make arrangements for his transportation on the transfer 
car, even if it was the custom not to issue new transfer 
checks when the initial car was late. 

It is to be observed that the cases hereinbefore cited go 
very far beyond the case now under consideration, and yet 
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in each one of those cases the passenger’s expulsion was 
held lawful, while in this case it was held unlawful. 

In Taylor v. Spartan Ry. & Electric Co., 82 S. E., 404, 
decided by the Supreme Court of South Carolina, July 16, 
1914, the court says that a street car company may refuse 
to honor a transfer tendered by a passenger who boarded 
the car two hundred yards from the point fixed by its rules 
for the transfer, and may eject the passenger on his refusal 
to pay a cash fare on demand. The judgment in that 
case was for the plaintiff and was reversed on appeal. The 
court said that a street railway company has a right to 
make and enforce reasonable rules; that there is nothing 
unreasonable in the rule requiring a person holding a trans¬ 
fer ticket to take the next succeeding car at the point desig¬ 
nated; that in this case the plaintiff was furnished a transfer, 
and if he had followed the instructions on the transfer he 
would have seen that the transfer would not be honored 
unless he took the next succeeding car at the point designated 
m the transfer; that to allow a passenger who ob¬ 
tains a transfer to board a car at any time, or at any point 
other than that fixed in the transfer, would nulify this 
reasonable rule of the company, which both by authority 
and reason it has the right to make, and the conductor was 
justified in demanding fare, and in not accepting the trans¬ 
fer; and if the passenger refuses to pay in such circum¬ 
stances, the company is not liable for ejecting him; the 

court savs: 

* 

‘‘When the transfers were refused and fare de¬ 
manded, plaintiffs were informed in a polite manner 
that they must pay or get off, and the car was stopped 
and plaintiffs got off. There is no evidence in the case 
that shows that the plaintiffs were in any manner 
damaged, inconvenienced, rudely treated, insulted, an¬ 
noyed, or that there was any wrongful invasion of 
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their rights, or that there were any issuable facts for 
the jury to pass upon; and his Honor was in error in 
not granting a non-suit or directing a verdict for the 
defendants, as asked for.” 

In Jones v. Omaha St. Ry. Co., 95 Nebr. 798, the court 
holds that a street railway company has a right to fix reason¬ 
able rules concerning the issuance of transfers, and the use 
of them in such a manner as to prevent it from being de¬ 
frauded, and a conductor is justified in ejecting a passenger 
who attempts to use a transfer at a non-transfer point on 
a line to which it was not issued. In Weber v. Rochester 
St. Ry. Co., 145 App. Div., 84, hereinbefore cited, the court 
says that a street railway company may make reasonable 
regulations regarding the time within which transfers may 
be used, and where a conductor ejects a passenger who pre¬ 
sents a transfer, not marked for time, and he refuses to 
pay a fare, the carrier is not liable for the ejection, although 
the passenger may recover such damages as resulted from 
the negligence of the conductor who issued the transfer 
in failing to mark it. In Hanley v. Brooklyn Heights Ry. 
Co., 110 App. Div. 429, the court holds that the reasonable¬ 
ness of a rule as to the point at which a transfer may be 
used is a question of law, and that when it is shown by the 
undisputed evidence that the plaintiff boarded the car at a 
point substantially distant from the transfer point, it is error 
to submit the question of violation of the regulation 
to the jury. In Rubinger v. New York Ry. Co., 144 N. Y. 
S., 765, the court says that the rule requiring passengers 
having transfer tickets to board the cars at certain points 
is a reasonable regulation which passengers must observe, 
and that one who after leaving his car at a transfer point 
walks some distance and boards a car at a place not a 
transfer point, can not recover for being ejected on refusing 
to pay another fare. 
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Tt Brinley, the plaintiff in the case at bar, had boarded 
the car at the notary's house, instead of having walked back 
to the transfer point and there boarded it, he would have 
been liable to expulsion, because he would have had no right 
to board the car at any point other than the transfer point 
punched on his transfer. Xo more had he any right to ride 
on his transfer by walking back to the transfer point and 
there boarding a car, and tendering as fare his transfer, the 
time limit of which had expired. There is no difference in 
principle, or in the authorities, between a transfer invalid 
because the passenger boards the car at a non-transfer point, 
and a transfer invalid because a passenger boards a car after 
the time limit of his transfer has expired. In either case he 
may be lawfully ejected from the car. 

In Little Rock Rzoy. & Electric Co. v. Gocrncr, 95 S. W., 
1007, decided by the Supreme Court of Arkansas, July 23, 
1906, the court holds that a street car passenger, who is 
given an invalid transfer on paying his fare and asking for 
a transfer to which he was entitled, on refusal bv the con¬ 
ductor of the connecting car to honor it, can not refuse to 
pay his fare, thereby rendering necessary forcible ejection, 
and hold the carrier liable for the assault, but his remedy 
is confined to damages for the breach of contract. The 
opinion contains an excellent exposition of the subject. 
The court says that a street railway company may make and 
enforce reasonable rules to facilitate its business, and to pro¬ 
tect itself from fraud and imposition; that a rule requiring 
transfer tickets, showing the right of passengers who pay 
a single fare to ride upon the different cars, and to various 
points on the company’s road, is reasonable; and the court 
says: 






a] 


i 


“But, as the rule requiring him to show a proper 
ticket, or to pay his fare, if demanded, is a reasonable 
one, he will not be justified in refusing compliance with 
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it, and in remaining in the car until forcibly expelled, 
merely for the purpose of heaping up damages. He 
should either pay the fare demanded, or quit the train. 

* * * But he can add nothing to his claim by re¬ 

maining in the car until forcibly ejected, for the rule 
under which he is ejected, being reasonable, is a com¬ 
plete protection to the company and its servants against 
the recovery of any damages, directly or indirectly, for 
an assault made necessary by his own obstinacy, if no 
more violence than is required for his ejection is used." 

The court then says that this rule is applicable to street 
railways, and refers to the opinion of Judge Taft in Poulin 
v. Canadian Pac. Ry. Co., 52 Fed. 197 (C. C. A.), and 
quotes from that case as follows: 

“The law settled by the great weight of authority 

* * * is that the face of the ticket is conclusive evi¬ 

dence to the conductor of the terms of the contract of 
carriage between the passenger and the company. 
The reason for this is found in the impossibility of 
operating railways on any other principle, with a due 
regard to the convenience and safety of the rest of the 
traveling public, or the proper security of the company 
in collecting its fares. The conductor can not decide 
from the statement of the passenger what his verbal 
contract with the ticket agent was, in the absence of the 
counter evidence of the agent. To do so would take 
more time than a conductor can spare in the proper and 
safe dispatch of his manifold and important duties, and 
it would render the company constantly subject to 
fraud and consequent loss. The passenger must submit 
to the inconvenience of either paying his fare, or ejec¬ 
tion, and rely upon his remedy in damages against the 
company for the negligent mistake of the ticket agent. ’ 

The court also remarks that a cogent statement of the 
reasons for the rule appears in Bradshaw v. South Boston 
Ry. Co. 135 Mass. 407, 46 A. R. 481. 
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I lie settled rule is that the conductor must rely entirely 
upon the ticket in determining his action, and is not guilty 
of a wrong for ejecting a passenger who does not produce a 
proper transfer. Hutchinson on Carriers, secs. 574, 580; 4 
Elliott on Railroads, sec. 1594; Kilcy v. Chicago St. Ry. Co., 

189 Ill. 384, 52 L. R. A. 626, 82 A. S. R. 460; Garrison v. 

United Railways & Electric Co., 97 Md. 347, 99 A. S. R. 

452; Bradshaw v. South Boston Ry. Co., 135 Mass. 407, 

46 A. R. 481; Keen v. Detroit Elec. Ry. Co., 123 Mich. 247 ; 

Kansas City Ry. Co. v. Roster, 134 Ala. 244, 92 A. S. R. 25; 
and Montgomery Traction Co. v. Fitzpatrick, (Ala.) 43 So. 

136. In such a case there can not be any right of recovery 
on the ground of a wrongful ejection, but if the improper 
transfer is the result of the carrier’s fault, there can be a 
recovery against the carrier for its failure to fulfil the con¬ 
tract to carry, or for the negligence of its agent in giving the 
wrong transfer or ticket to the passenger. 

The law is, that even if it be a carrier’s own fault that 
the passenger's ticket does not on its face entitle him to 
transportation, yet he must pay another fare, or suffer ejec¬ 
tion, and he has no remedy for the ejection, but only a right 
of action against the carrier for its breach of the contract to 
carry, or for the negligence of its agent in issuing to the 
passenger the improper ticket or transfer. As applied to the 
instant case, if Brinley’s transfer had been out of time solely 
by the fault of the defendant, yet he could not ride on it, \ 

but had to pay another fare, or suffer ejection, and his 
ejection would have been entirely lawful. 

In B. & 0. Southwestern Ry. Co. v. Evans (Ind.) 82 
N. E. 773, it is held that the owner of a twenty-trip railroad 4 

ticket, who without the knowledge of the companv, has 
broken the agreement under which it was issued, by letting 
others ride on it, can not recover damages for being put off 
a train, on the wrongful ground that the ticket has expired, 




since forfeiture of the ticket is not waived by the carrier’s 
subsequent recognition of the right of the holder to ride on 
it, in ignorance of the wrongful use. The opinion contains 
an excellent review of the pertinent authorities. Among 
other cases cited by the court is Louisville & N. R. Co. v. 
Klymcm, 108 Tenn. 304, 56 L. R. A., 769, 91 A. S. R. 755. 
1 hat was an action to recover damages for the attempt of 
the railroad's conductor to forcibly expel the plaintiff from 
its train. 1 he ticket involved in that case was issued to the 
plaintiff, and was good under its terms only for a continuous 
passage by him between points or places therein named. He 
appeared to have violated the provisions of his ticket by 
stopping over, without the consent of the railroad company, 
at a certain intermediate station, after he had commenced 
his journey on the ticket in question. After the lapse of 
several days he resumed his journey over the defendant’s 
road. The conductor in charge of the train which he 
boarded challenged his ticket, on the ground that it was 
out of date, and demanded of him his fare, and, on his re¬ 
fusal to pay, stopped the train and was in the act of forcibly 
expelling him therefrom, when a fellow passenger inter¬ 
posed, and paid for him the required fare. It was held that 
by reason of the plaintiff's stopping over, in violation of 
the terms and conditions of the ticket, and that the railroad 
company was not precluded in the action from setting up, 
or availing itself of the forfeiture of the ticket, as a defense, 
bv reason of the fact that its conductor, in refusing plaintiff 
transportation on the ticket, gave as a reason therefor that 
the ticket was out of date, instead of that his right to be, 
carried thereon had been forfeited. The court said: 

“On the defendant’s theory of the facts, the ticket 
had become invalid for any and every purpose, and, 
that being true, no particular legal importance should be 
attached to the reason assigned by the conductor for its 
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rejection. If the ticket was invalid, it can make no dif¬ 
ference that a wrong reason, as plaintiff contends, was 
assigned for its invalidity. Whatever the reason given, 
the fact of invalidity, and the plaintiff’s lack of right 
to proceed remain the same.” 

Another important case, quoted at length by the court in 
B. & O. Southwestern R. Co. v. Evans, supra, is Freidenrich 
v. B. & O. R. R. Co., 53 Md. 201, involving a passenger’s 
ejection for refusal to pay fare, after the couductor had 
taken up the former’s commutation ticket, good for passage 
between Baltimore and Washington, for three months, the 
time limit on which had not expired. On the trial it was 
shown that the plaintiff had violated the terms of the ticket 
by permitting others than himself to use it. 

As we have said several times, the plaintiff’s proof ex¬ 
pressly shows that the car had stopped for the purpose of 
ejecting him before he offered to pay his fare. The Short- 
sleeves case, and the vast weight of authority, following the 
principles enounced in it, leave no room to contend that the 
plaintiff had any right to remain on the car as a passenger, 
by reason of his tender of fare after the car had stopped. 
The general rule is that when a passenger refuses to pay a 
fare legally due until some steps have been taken towards 
ejecting him, a tender then made comes too late, and the 
ejection may be completed. Two general reasons are given 
for this rule, one being that the contract for carriage, implied 
bv the admission of a person to a train, and the commence¬ 
ment of the journey, is at an end on the person’s refusing to 
pay fare, and the carrier is not then bound to transport him 
any further, and the other is based upon grounds of public 
policy, for the reason that if a different rule were adopted, 
captious passengers might keep trains stopping and starting, 
without danger of ejection, and thus greatly interfere with 




37 


the running of trains, and the convenience and safety of the 
travelling public. Under this rule, it has been held that 
tender of the fare demanded comes too late: (1) When steps 
have been taken to expel the passenger: Georgia Southern 
R. Co. v. Asmore, 88 Ga. 529, 16 L. R. A., 53 ; Hoffbauer v. 
Delhi R. Co., 52 la. 342, 35 A. R. 278; (2) After the 
bell-rope has been pulled to stop the train: Illinois C. R. Co. 
v. Bauer, 66 Ill. App. 124; (3) After the bell-rope has been 
pulled and the train begins to slacken: People v. Jillson, 3 
Park. Crim. Rep. 234; (4) When expulsion has been begun 
by stopping the car, or applying force to the passenger: 
Garrison v. United Rys. & Elec. Co., 97 Md. 347, 99 A. S. 
R. 452; Atchison, Topeka & Santa Fe R. Co. v. Dzoclle, 
44 Kan. 394; (5) After the train has been stopped for the 
purpose of ejecting a passenger: Harrison v. Fink, 42 Fed. 
787 ; Pickens v. Richmond R. Co., 104 N. C. 312; (6) After 
the train was stopped and the plaintiff was being ejected: 
Clark v. Wilmington '& W. R. Co., 91 N. C. 506, 49 A. R. 
647; (7) After the train had been stopped, where the plain¬ 
tiff got on without a ticket or money to pay his fare: Mul¬ 
lins v. Illinois C. R. Co., 93 Miss. 184, 13 A. S. R. 542; 
(8) After the train had been stopped to eject plaintiff, espe¬ 
cially where he had been given a reasonable time to con¬ 
sider whether or not he would pay: Cincinnati R. Co. v. 
Skillman, 39 Ohio St. 444; (9) After the train had been 
stopped and backed to the station: Freeman v. Costley 
(Tex. Civ. App.), 124 S. W. 458; (10) After the signal 
has been given, and the train begins to stop, when the re¬ 
fusal to pay fare is wilful, persistent, and capricious, or 
proceeds from a fraudulent purpose, to avoid paying for 
transportation: Missouri, Kansas & Texas R. Co. v. Smith, 
152 Fed. 608 (C. C. A.), 10 Am. & Eng. Ann. Cas. 939; 
(11) After a signal to stop, and while the train is slowing 
down in the first instance, or after reboarding the car to 
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prevent a second ejection: O'Brien v. Boston & W. R. Co., 
15 Gray 20, 77 A. D. 347; (12) After being ejected at a 
station tor refusal to pay fare, except by an expired excur¬ 
sion ticket: State v. Campbell, 32 N. J. L. 309; (13) After 
being removed from the car, which was stopped for that 
purpose, and not at a regular station : Nelson v. Long Island 
R. Co., 7 Hun. 140. 

O'Brien v. New York C. & H. R. R. Co., 80 N. Y. 236, 
recognizes the rule that tender after ejection is commenced 
will not be sufficient to avoid passenger’s ejection. Where 
the passenger makes it necessary to employ force to eject 
him, tender thereafter is insufficient, although the train 
is at a regular stop: Pease v. D. L. & W. R. Co., 101 N. Y. 
367, 54 A. R. 699; Behr v. Erie R. Co., 69 App. Div. 416. 

In Kirk v. Seattle Elec. Co. (Wash. 1910), 108 Pac. 604, 
the court holds that a passenger on a street car, who re¬ 
fuses to obey a rule forbidding riding on a platform, loses 
his rights as a passenger, including that of a transfer to 
another car; that tender of fare in behalf of a passenger 
on a street car is not good after an attempt has been begun 
to eject him from the car. The plaintiff claimed that he be¬ 
came a passenger on a certain car, and that a transfer was 
refused him, and that on entering the second or transfer car, 
he became entitled to carriage, without additional payment 
of fare. The conductor of the second car refused to carry 
him without a fare, and when payment was refused, the 
plaintiff alleged that he was set upon by the conductor and 
motorman and severely beaten. He also claimed that at 
the request of the conductor of the second car, he was ar¬ 
rested and taken to the police station, where, no charge hav¬ 
ing been made against him, he was discharged. The com¬ 
pany set up a rule forbidding passengers from riding upon 
the platforms of its cars, and alleged that the plaintiff re¬ 
fused to obey such rule when his attention was called to it, 
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but insisted upon remaining upon the front platform; that 
the car was finally run into the defendant’s car barn, and 
all of the passengers thereon transferred to the second car, 
except the plaintiff, who was refused a transfer, on the 
theory that having violated a reasonable rule of the com¬ 
pany, and having refused to abide thereby, he forfeited his 
rights as a passenger, and was not entitled to a transfer. 
An offer on the part of others to pay the plaintiff s fare, or 
on the part of the plaintiff whom it was sought to eject, 
must come before the attempted ejectment. The court 
quotes from Hoffbaucr v. Delhi & N. IV. R. Co., 52 
la. 342, 35 A. R. 278, as follows: 

“The theory that a passenger may test the regula¬ 
tions of the company, and the firmness of the con¬ 
ductor by refusing to pay full fare, and still save him¬ 
self from expulsion by tendering full fare after ex¬ 
pulsion had commenced, is not only uncalled for for 
the just protection of the recusant passenger, but would 
tend to encourage a practice which, if indulged in, 
would interfere with the convenience of the company, 
and the dispatch and quiet to which other passengers 
are entitled.” 

The court says that a like rule is announced in O'Brien 
v. N. Y. C. & H. R. R. Co., 80 N. Y. 236, and in Pease v. 
D. L. & W. R. Co., 101 N. Y. 367, 54 A. R. 699. From 
Hutchinson on Carriers, sec. 1085, 3d Ed., the court quotes 
as follows: 

“The prevailing rule, and the one supported by the 
better reasons, is that, even though he may once have 
refused to pay his fare, or show his ticket, he may, at 
any time before the process of ejection is begun, com¬ 
ply with the demand, and continue his journey on that 
train; but that where he so refuses, and persists in his 
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refusal, after being accorded reasonable time and op¬ 
portunity to comply, until the conductor has the right 
and it is his duty to eject him, and the conductor has 
begun the process of ejection, either by stopping the 
train, or applying force to the passenger when neces¬ 
sary, the passenger thereupon forfeits his rights as a 
passenger, and his ejection may be completed, even 
though he may thereafter tender the performance de¬ 
manded.” 

At this point, in view of the authorities hereinbefore 
cited, it may be well to repeat the language of the transfer 
involved in the present case, which is as follows: 

“SINGLE TRANSFER, GOOD FROM POINT 
OF ISSUE AND IN DIRECTION INDICATED 
UNTIL TIME CANCELED. PASSENGERS ARE 
REOUIRED TO SEE THAT TIME PUNCHED IS 
CORRECT AND ACCEPT TRANSFER SUBJECT 
TO COMPANY’S RULES AND AS NOT TRANS¬ 
FERABLE OR GIVING STOP-OVER PRIV¬ 
ILEGES.” 

It seems pretty clear that the only good faith which the 
plaintiff was talking about in the court below, was in tender¬ 
ing his fare after the car had stopped, while the only good 
faith which the court had in mind was that of the plaintiff in 
tendering the void transfer, believing it good. There is 
certainly nothing in the case to sustain, but everything to 
repel, any notion that the plaintiff entertained, or had any 
reasonable ground for entertaining the belief that his trans¬ 
fer was good when he boarded the second car. The undis¬ 
puted testimony shows that his car reached the transfer 
point twenty and one-half minutes before the expiration of 
the time limit punched on his transfer. The plaintiff himself 
says that he did not board the second car until ten minutes 
after his transfer had expired, that is to say, thirty and one- 





half minutes after he reached the transfer point; and to 
this length of time his witness adds four or five minutes. 
The plaintiff was not only bound by the terms of the 
transfer, which he accepted, whether he read them or not, 
but he also expressly admitted that it was out of time when 
he attempted to use it. It is incredible and unreasonable 
to the last degree to speculate on the mere theory that the 
plaintiff might have offered his transfer in good faith, be¬ 
lieving it to be valid, in face of the direct, positive, and 
undisputed evidence to the contrary. On the principle laid 
down by the trial court, it is utterly immaterial to the plain¬ 
tiff’s right to recover, that his transfer is ten minutes, or 
ten hours, or ten days, or ten weeks out of time, so long 
as he accompanies his refusal to pay fare with the bald and 
loose statement that he guesses, or thinks, or believes, that 
his transfer is good. It requires no argument to show the 
intolerable result of any such license given to a passenger. 
When the conductor told the plaintiff that the transfer was 
overdue; that it was no good; and that it was out of date, 
the plaintiff’s exact words in reply were these (Record, 
p. 10) : “No, I guess it is all right; I don’t think it is over¬ 
due.’’ The fact was, as the record shows, that he knew it 
was not all right, and was not good. The street car was 
no place, and the conductor was no person, in which or by 
whom, the plaintiff’s right to ride on the void transfer was 
to be determined on facts extrinsic on the face of the trans¬ 
fer, and resting solely upon the uncorroborated statement 
of the plaintiff himself. If his transfer was invalid when 
tendered, whether through his own fault, or that of the 
defendant, it was his duty, if he desired to remain as a 
passenger, to comply with the conductor’s demand for fare. 
His right of action, if any, would then have been for the 
defendant’s breach of the contract to carry, or for the 
negligence of his agent in issuing an invalid transfer. The 
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plaintiff had no right so to conduct himself as to make it 
necessary and lawful for the conductor to eject him, and 
then mulct the defendant in damages, which he had thus 
attempted to heap up by his own misconduct. The loss to the 
carrier from the wear and tear of its equipment, the use 
of its power, and the time of its employees, to say nothing 
of the annoyance and delay caused to the other passengers 
in the car, were far in excess of any loss, financial or other¬ 
wise, which the plaintiff may have incurred as the direct 
result of his own conduct. 

In Mason v. Seaboard Air Line Railway Co., 159 N. C., 

183, the court says that a passenger who purchases a mileage 
hook, and signs his name to the contract therein stipulating 
that it is “issued in exchange for proper number of coupons 
from and valid only when presented on train in connection 
with interchangeable mileage ticket,” and he presents the 
book to an agent who gives him the usual exchange ticket, 
must, on the demand of the conductor, present the book 
when presenting the exchange ticket, and when he refuses 
to do so, he may be ejected, using only necessary force. 

The opinion contains a full exposition of the pertinent 
authorities', holds the stipulation reasonable, and both the 
passenger and receiving conductor bound by its terms. 

Among other things the court said (pp. 188, 189, 190) : ( 

“From an unbroken line of authorities we are of 
opinion that the refusal of the plaintiff to present his 
mileage book in connection with the exchange ticket 
by the express terms of the contract disentitles the 
plaintiff to ride as a passenger upon the train. 

"It was not optional with the conductor to waive any 
such violation, * * * the conductor expressly re¬ 

pudiated this ticket as absolutely void, and notified the 
plaintiff that he could not honor it. It was, as a matter 
of fact, entirely without value.” 
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To the point that the conductor retained the worthless 
ticket (worthless transfer in the case at bar), the court (p. 
190) quotes from Elliott v. Southern Pac. Co., 145 Cal., 
441, 68 L. R. A., 393, as follows: 

“We can not see how an improper retention of a 
worthless ticket by the conductor could give the plain¬ 
tiff any right to remain on the train without the pre¬ 
sentation of a valid ticket or the payment of fare. He 
had not exhibited or surrendered a valid ticket; he 
had given nothing of value to the conductor, and he 
had refused and continued to refuse to pay his fare.” 

The North Carolina court then concludes (p. 190) : 

“We are of opinion that the judge of the Superior 
Court was right in holding that by his unreasonable 
conduct in refusing to exhibit the mileage book in his 
pocket the plaintiff forfeited his right as a passenger, 
and was rightfully ejected from the defendant’s train.” 

There are a great many other cases relative to mileage books, 
laying down the same principles of law as those enounced 
in the Mason Case. 

In Phillips v. Atlantic Coast Line R. R. Co., 90 S. C., 
187, the court says that while at common law a carrier 
must accept passengers who present themselves in a proper 
manner, and are ready and willing to comply with the rea¬ 
sonable rules of the company, yet the carrier may enforce 
a reasonable rule preventing a passenger, who has wilfully 
refused to pay his fare and provoked expulsion, from re¬ 
entering the train from which he was expelled; and that 
where a person ejected from a train at a station for refusal 
to pay fare, with a warning that he would not be allowed 
to re-enter, sought to re-enter and offered to pay full fare, 


but was refused by the conductor and forcibly ejected when 
he attempted so to re-enter, there was no such re-establish¬ 
ment of the relation of passenger as would entitle him to 
damages for the second ejection. The court says (p. 189) 
that in Weber v. Southern R. Co., 65 S. C., 378, the view 
was expressed that one who had been rightfully expelled 
from a train for nonpayment of fare could not again enter 
the same train and acquire right to passage by tendering 
the fare, if his refusal to pay in the first instance was frac¬ 
tious or wilful; and the court adds, that the great weight of 
authority supports this view, citing Hoffbauer v. Delhi, etc., 
R. Co., 52 la., 342, 35 A. R., 278; Louisville, etc., R. Co. v. 
Harris, 9 Lea. 180, 42 A. R., 672; Texas , etc., R. Co. v. 
Bond, 62 Tex., 442, 50 A. R., 532; Pickens v. Richmond, 
etc., R. Co., 104 N. C., 312; Pease v. D. L. & W. R. Co., 
101 N. Y., 367, 54 A. R., 699; Georgia Southern R. Co. 
v. Asmore, 88 Ga., 529, 16 L. R. A., 53; Missouri, K. & T. 
R. Co. v. Smith, 152 Fed., 608 (C. C. A.). After citing 
these cases, the court says (pp. 189-190) : 

“We can not think that this sound and salutary rule 
has no application to lawful ejection at a station where 
the train is accustomed to stop, and is limited to ejec¬ 
tion between stations. The practical effect of such a 
limitation would be to abrogate the rule, or to cause 
ejections to be generally made between stations. This 
last would entail greater loss and inconvenience both 
upon the carrier and the ejected passenger, as well as 
delaying the other passengers. The mere zvear and 
tear of stopping and starting a train zvould often ex¬ 
ceed the fare demanded. * * * Frequent stop¬ 

pings between stations would seriously interfere with 
the train’s schedule.” 

The court then quotes (p. 190) approvingly from O'Brien 
v. Boston Ry. Co., 15 Gray, 20, 77 A. D., 347, as follows: 
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“Nor could he regain his right to ask of the defend¬ 
ants to perform their contract by his offer to pay the 
fare after his ejection. They were not bound to accept 
a performance after a breach. The right to demand 
the complete execution of the contract by the defend¬ 
ant was defeated by the refusal of the plaintiff to do 
that which was either a condition precedent, or a con¬ 
current consideration on his part, and the nonperform¬ 
ance of which absolved the defendants of all obligation 
to fulfil the contract. After being rightfully expelled 
from the train, he could not again enter the same cars 
and require the defendants to perform the same con¬ 
tract which he had previously broken. The right to re¬ 
fuse to transport the plaintiff farther, and to eject him 
from the train, would be an idle and useless exercise of 
legal authority, if the party, who had hitherto refused 
to perform the contract by paying his fare when duly 
demanded, could immediately re-enter the cars and 
claim the fulfilment of the original contract by the de¬ 
fendants.” 

Concerning Pease v. Delaware, etc., R. Co., 101 N. Y., 
367, 54 A. R., 699, which was a case of expulsion at a sta¬ 
tion, where fare was tendered on the platform near the 
car door, which point the passenger had reached in the proc¬ 
ess of expulsion, the South Carolina court had this to say 
(p. 192): 

‘Tt was held that the tender could not have the effect 
of making a further expulsion unlawful and that the 
fact the expulsion occurred at a station was immate¬ 
rial. The court inter alia used this language: ‘In 
such a case as this we think a passenger who resists 
the lawful requirement of the company to the extent 
of provoking a breach of the peace and the exhibition 
of violence in the presence of other passengers can not 
as a matter of law demand a passage upon the train 
where such an exhibition has been made.’ Referring 
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to the case of O'Brien v. New York Cent., etc., R. Co., 
80 N. Y., 236, the court stated that it held ‘that if the 
stoppage of a train is rendered necessary to expel a 
passenger therefrom for a fractious refusal to pay fare, 
he does not, by offering to pay it before expulsion, 
become entitled to continue the trip.’ ” 

The law is well settled that where a passenger has re¬ 
fused a rightful demand for fare, he can not avoid expulsion 
by tendering the fare, after the train has been stopped for 
the purpose of ejecting him. Shortsleeves v. Capital Trac¬ 
tion Co., 28 App. D. C., 365; Missouri, K. & T. R. Co. v. 
Smith, 152 Fed., 608 (C. C. A.); note to Commonwealth v. 
Power, 41 Am. Dec., 465; Georgia Ry. Co. v. Davis, 6 Ga. 
App., 645; Mullins v. Illinois C. R. Co., 96 Miss., 184, 136 
A. S. R., 542; Beck v. Quincy, 129 Mo. App., 7; Norman v. 
East Carolina Ry. Co. (N. C.), 77 S. E., 345; Muldowney 
v. Pittsburg Traction Co., 8 Pa. Super. Ct., 335; Freeman v. 
Costley (Texas), 124 S. W., 458; Kirk v. Seattle Election 
Co., 58 Wash., 283; Toy v. Northern Pac. Ry. Co., 68 
Wash., 33: and see the same view expressed in Weber v. 
Southern Ry. Co., 65 S. C., 356. 

In applying the rule in Mullins v. Illinois Cent. R. Co., 
93 Miss., 184, 136 A. S. R., 542, the court said: 

“The very great weight of authority is against re¬ 
covery in such a case as this, and we think the con¬ 
clusion of the court below was a wise one. If a differ¬ 
ent rule was established, the operation of railroad 
trains, so essential to the welfare and convenience of the 
people, could be made a mere plaything of recalcitrant 
or mischievous passengers. On the declension of pay¬ 
ment of fare, and the stopping of the train, any con¬ 
tract, or any right to a contract, for that passage, was 
forfeited.” 




In the important case of Shelton v. Erie Ry. Co., 73 N. J. 
L. 558, decided by the New Jersey Court of Errors and 
Appeals March 26, 1907, fourteen judges concurring, and 
none dissenting, the court says that the expulsion from a 
railroad train of a person who refuses to pay to the con¬ 
ductor any fare other than the tender of a limited ticket, 
which on its face has expired, is not actionable, though 
the passenger has paid for such ticket the full rate for 
which the Railroad Company should have given him an un¬ 
limited ticket, and though he has communicated this fact 
to the conductor; and further, that in the determination of 
a passenger’s right to travel under a railroad ticket ten¬ 
dered by him to the conductor in payment of his fare, con¬ 
clusive force is to be given to the intrinsic effect of the 
ticket to pay such fare as expressed on its face. The opin¬ 
ion was written by a Judge Garrison and is prolific in its 
logic and citation of authorities, and leaves nothing to be 
said on the question that in the case at bar, Brinley’s trans¬ 
fer on its face was conclusive, both as to him and the con¬ 
ductor, and left no alternative to the conductor, except to 
eject him when he refused to pay his fare before the car 
had stopped for the purpose of putting him off. 

In the New Jersey case, the court reviews the following 
decisions: State v. Overton, 24 N. J. L. 435; Poulin v. 
Canadian Pacific Ry. Co., 52 Fed. 197 (C. C. A.), in which 
the opinion was written by Judge Taft; Bradshaw v. South 
Boston Ry. Co., 135 Mass. 407; Dixon v. New England Ry. 
Co., 179 Mass. 242; Western Maryland Ry. Co. v. Stock- 
dale, 83 Md. 245; Hufford v. Grand Rapids Ry. Co., 53 
Mich. 118, in which the opinion was written by Judge 
Cooley; Monnier v. New York Central Ry. Co., 175 N. Y. 
281; Kiley v. Chicago Ry. Co., 189 Ill. 384; Brown v. 
Rapid Ry. Co., 134 Mich. 591; McKay v. Ohio River Ry. 
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Co., 34 W. Ya. 65; McGhee v. Reynolds, 117 Ala. 413. 
Concerning the foregoing cases, the New Jersey court says 
(pp. 563-564): 

“ These cases, and a host of others that might be 
cited, concur in holding the general doctrine that 'the 
expulsion by a conductor of a passenger who neither 
pays his fare nor tenders a ticket that evinces his right 
to carriage is, in the absence of unnecessary force, not 
actionable.” 

The court then proceeds to a statement of the basic 
principles upon which the rule rests, reviewing, in this con¬ 
nection, Petrie v. Pennsylvania Ry. Co., 42 N. J. L. 449, 
and an article on the subject of “Tickets” by a Professor 
Beale in 1 Harvard Law Review 20, and says (p. 566) : 

“In the determination of a right to travel under a 
railroad ticket tendered as fare, conclusive force is to 
he given to the intrinsic effect of such ti:ket as ex¬ 
pressed on its face.” 

The court then reviews Spiess v. Erie Ry. Co., 71 N. J. 
L. 90, where the judgment was reversed because the lower 
court had left it to the jury to say “whether the plaintiff 
believed he had a right to use the ticket.” The Spiess case 
was reversed for the identical error in this Brinley case, 
in that the lower court left it to the jury to say whether the 
plaintiff believed he had a right to use the ticket. 

The New Jersey court also reviews in this connection 
Rogers v. Atlantic City Ry. Co., 57 N. J. L. 703; McDonald 
v. Central Ry. Co., 72 N. J. L. 280, and Pennsylvania Ry. 
Co. v. Perry, 55 N. J. L. 551. The court then adds (p. 
568) ; 
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In the light of the foregoing considerations, the 
grounds for our adoption of the rule that the face of a 
railway ticket, when it speaks upon the subject, is con¬ 
clusive upon its sufficiency as a railroad fare, should 
be clear. That this rule, although upon some variant 
grounds, is established elsewhere by the great weight 
of authority, was stated at the outset of our considera¬ 
tion of the subject.” 

The fundamental fallacy of the few cases to the contrary 
is shown by the New Jersey court, and in this connection, 
the following apposite language is used (p. 569) : 

The other proposition that has been characterized 
as unsound is that the purchase of a ticket by a passen¬ 
ger is the payment of his fare. Such was the precise 
claim of the plaintiff in the present case. The fallacy 
of this proposition must be apparent. It is one of fact. 
Payment of fare is made to the conductor alone. This 
is true whether such fare be by cash or by ticket. 
Ticket agents do not collect or receive fares; they is¬ 
sue tickets. A fare is a payment that is made when the 
right of carriage is claimed. The very word ‘fare’ 
originally meant ‘a journey/ Webs. Int. Diet. Such 
is still its connotation. 

“When a ticket is accepted by the conductor, it be¬ 
comes a fare, but not before * * * . 

“Our conclusion upon the whole case is that the 
plaintiff was lawfully expelled from the train for non¬ 
payment of fare, and that for such expulsion no action 
can be maintained. The facts upon which this conclu¬ 
sion rests having all appeared at the close of the plain¬ 
tiff’s case, the motion for non-suit then made should 
have been granted. The judgment must therefore be 
reversed.” 

We invite a most careful reading of Shelton v. Erie Ry. 
Co. To the authorities reviewed by the New r jersey court 



50 


in that case, the following are also very pertinent: Kansas 
City Ry. Co. v. Foster , 134 Ala. 244; Morse v. Southern 
Ry. Co., 102 Ga. 308; Pittsburgh Ry. Co. v. Daniels, 90 
Ill. App. 154; Callaway v. Mellett, 15 Tnd. App. 366; 
Townsend v. N. Y. Cent. Ry. Co. 56 N. Y. 300; San An¬ 
tonio Ry. Co. 7'. Newman, 17 Tex. Civ. App. 606; Illinois 
Central Ry. Co. v. Jackson, 117 Ky. 900; and see Penn. 
Ry. Co. v. Wabash Ry. Co., 157 U. S. 225. The authori¬ 
ties above cited in support of errors one, two, three, and 
four, are so conclusively against the plaintiff, and so mani¬ 
festly apposite to the instant case, as, we submit, to require 
a reversal of the judgment appealed. The court below 
proceeded upon a view of the law in direct conflict with the 
Shortslecvcs Case , and the many other cases enouncing the 
same governing rule as that laid down by this Court: 

(b) Errors 5 and 6: 

Errors five and six, relative to the exclusion of the testi¬ 
mony of the defendant’s witness Von Culin, that twenty-six 
cars passed the transfer point between the time the plain¬ 
tiff left the initial car and boarded the second car, and ex¬ 
cluding the train sheets, showing the same fact, may be 
conveniently discussed together. 

At the outset it may be remarked that although the plain¬ 
tiff expressly confessed in the court below that his transfer 
was out of time when he boarded the second car, and that 
he knew it was out of time before he was put off, yet the 
excluded testimony of Von Culin, and the exclusion of the 
train sheets were prejudicial to the defendant, in that the 
evidence bore very directly on the plaintiff’s alleged claim 
of good faith upon which he succeeded in getting to the 
jury and securing a verdict and judgment. 

That the testimony of Von Culin, that the train-sheets 
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showed that twenty-six cars passed the transfer point be¬ 
tween the time the plaintiff left the initial car and boarded 
the second car was admissible, and that the train-sheets 
themselves were also admissible are propositions concern¬ 
ing which the authorities are so unanimous that it would be 
a work of supererogation to do more than cite them. St. 
Louis & San Francisco R. Co. v. Sutton, 169 Ala. 389, 404- 
409 (23 A. & E. Ann. Cas. 372), quoting Louisville R. Co. 
v. Daniel, 122 Ky. 256, 3 L. R. A. (N. S.) 1190, and citing 
Firemen s Ins. Co. v. Seaboard Air Line R. Co., 138 N. C. 
42, 107 A. S. R. 517, and Donovan v. Boston R. Co., 158 
Mass. 450; Callihan v. Washington Water Power Co., 28 
Wash. 154, 56 L. R. A. 772, 91 A. S. R. 820. See also St. 
Louis R. Co. v. Ramsey, 96 Ark. 37. 

In Cathey v. Missouri Ry. Co. (Tex.), 124 S. W. 217, 
the court said: 

“It seems to be well established by the decisions of 
many courts of high standing that upon an issue as to 
whether a train was at or near a certain place on a 
railroad company’s line of road, at a certain time, the 
record of the train dispatcher as to the movements of 
trains, called ‘a train sheet,’ made up from telegraphic 
reports transmitted to him from stations along the 
line, where the witness who made such report is pro¬ 
duced and testifies that the record offered was made 
by him in the regular course of business, and that its 
entries were correctly made, nothing appearing to show 
that the record since made has been altered, is receiv¬ 
able as evidence of the facts it recites.” 

In Louisville R. Co. v. Daniel, 122 Ky. 256, 3 L. R. A. 
(N. S.) 1190, quoted at length in St. Louis R. Co. v. Sut¬ 
ton, 169 Ala. 389, the court held that in an action for per¬ 
sonal injuries where it becomes material to ascertain the 
movement of trains at the time of the injury, a train sheet 
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or telegraphic register kept by the train despatcher purport¬ 
ing to show the time of arrival and departure of trains 
passing over the road on the day on which the accident hap¬ 
pened was admissible in evidence. For the reasons assigned 
for this holding, see the quotation just mentioned. 

On the failure to produce the original train sheets on no¬ 
tice, secondary evidence of their contents is admissible. 
St. Louis R. Co. v. Sutton, 169 Ala. 389; Smith v. Collins, 
94 Ala. 394, 406; Mims v. Sturtevant, 18 Ala. 359, 364; 
Bright v. Young, 56 Ala. 112, 116, 117; Loch v .Hud¬ 
dleston, 105 Ala. 257, 261; Missouri R. Co. v. Elliott, 102 
Fed. 96 (C. C. A.), affirmed in 184 U. S. 695. With its 
usual perspicuity, in Donovan v. Boston R. Co., 158 Mass. 
450, the court, in holding a train sheet admissible in evi¬ 
dence, in an action for personal injuries, says: 

“The principal question is whether the train sheet, 
with the testimony of the witness who made the entries 
upon it, was competent evidence for the defendant. It 
is clear that the sheet was worse than useless if its 
statements, as seen by the despatcher, were not accu¬ 
rate. Every interest of the defendant demanded that 
an entry when made should be true, and no reason can 
be conceived why the defendant should procure or per¬ 
mit a false or incorrect entry to be placed under the 
eye of the official who controlled the movement of its 
trains; nor is there any reason to presume that the 
operator who observed the passing of the trains at a 
station and telegraphed the information to the des¬ 
patched office, or the person who there received the 
message and made the entries on the sheet, had any 
interest to misstate the facts or to make false entries. 
The system was the established course of the defend¬ 
ant’s business, so that the sheet was not an accidental 
memorandum; and every step by which the informa¬ 
tion spread upon it was gathered, transmitted, and en¬ 
tered was an act performed by some person in the line 
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of his duty, and in the usual course of his employment, 
under a sanction tending to make his statements true; 
and these acts were so connected with and dependent 
upon each other as to form parts of one transaction. 

In the present case the train sheet, with its 
entries and the messages from which they were made, 
were acts rather than mere declarations, and acts done 
before any controversy had arisen, when all concerned 
had no interest except to know and state the truth.” 

In Louisville Ry. Co. v. Daniel, 122 Ky. 256, 3 L. R. A. 
(X. S.) 1190, hereinbefore cited, and quoted with approval 
in St. Louis & San Francisco R. Co. v. Sutton, 169 Ala; 
389, 407-408, the court said: 

“The courts need not discredit what the common ex¬ 
perience of mankind relies on. Such is the use of 
books or records of original entries made under cir¬ 
cumstances that are a guaranty of their trustworthi¬ 
ness. In the conduct of a modern railroad system, it is 
indispensable that in the movement of trains an exact 
knowledge should be had at a central point of observa¬ 
tion and direction of the location of each train in 
operation over a given line, or between given terminals, 
and that this knowledge should accompany each move¬ 
ment of each train until it has arrived at its destina¬ 
tion. * * * Those in charge of each train must 

be under existing conditions in a large measure igno¬ 
rant of the movement of others. The train despatcher, 
who directs and keeps tab on each, and maintains as it 
were a bird’s-eye view of the whole system under his 
control, is the practical solution of this difficulty as it 
now exists. It would be folly for him to trust to his 
memory, even for the hour, as to the whereabouts or 
the condition of each train. He must have a record be¬ 
fore him upon which he can rely, to which he can re¬ 
sort any moment to acquaint his mind with those im¬ 
portant facts as verities. * * * He can only 

know what is reported to him from the various inter- 



mediate points of observation by those in charge. This 
is done by the use of the telegraph. * * * He im¬ 

mediately records it on the record, which he is re¬ 
quired to and does do for that purpose. The very na¬ 
ture of the matter, its great importance to so many 
lives, not to mention fortunes, dependent upon his 
record being accurately kept, is the strongest possible 
guaranty to the general accuracy of the entries.” 

Following this quotation, the Sutton Case adds (p. 408) : 

“It requires no argument to show that a system of 
reporting arrivals and departures of trains, which does 
not require the report to be made immediately, would 
be entirely futile as a means of avoiding accidents on 
the road; so that from the evidence we think it may be 
accurately said that the making of the reports by the 
operators formed a part of the res gestae of the pass¬ 
ing of the train by the stations.” 

If further authorities be needed to show the admissibility 
of Von Culin’s testimony, and the train sheets, then see the 
following cases: Gurley v. McLennan, 17 App. D. C. 170, 
172-173, 175-176, 177-180 (broker’s memorandum); 

Ogdensburg & L. C. Ry. Co. v. Pratt, 22 Wall. 123 (rail¬ 
way way-bill); Aetna Ins. Co. v. IVeide, 9 Wall. 677 (to 
prove value of goods); McCoul v. Lekamp, 2 Wheat. Ill ; 
United States v. Stone, 106 U. S. 525 (to prove material 
fact in question); Runkle v. Burnham, 153 U. S. 216; 
Bates v. Preble, 151 U. S. 149; Chaffee v. U. S., 18 Wall. 
516; Republic Fire Ins. Co. v. IVeide, 14 Wall. 375 (to 
prove footings and value of goods); American Surety 
Company v. Pauly, 170 U. S. 133 (to prove liability on in¬ 
surance bond) ; Abra Silver Mining Co. v. U. S., 175 U. S. 
423 (reports to corporation by its agents, made in respect to 
their duties, are admissible as part of res gestae) ; Ozvings 
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v. Spced } 5 Wheat. 420 (the books of a corporation estab¬ 
lished for public purposes are competent evidence of its 
acts). Since the train sheets are admissible as part of the 
res gestae for the plaintiff, they are equally admissible on 
the same ground for the defendant. In Metropolitan Ry. 
Co. v. Collins, 1 App. D. C. 383, the court said (p. 390) : 

“Declarations that are strictly part of the res gestae 
are admissible as well for as against each party to the 
controversy.” 

I 

The train sheets were also admissible in corroboration of 
Von Culin’s testimony that twenty-six cars passed the trans¬ 
fer point between the time the plaintiff left the initial car 
and boarded the second car. Chin Wall v. United States, 
43 W. L. R., 50, 51-52, decided by this court January 4, 
1915. 

State of Iozm v. Patrick Brady (Iowa, December 10, 
1896), 36 L. R. A., 693, 695-697, the defendant Brady was 
found guilty under an indictment against him as overseer 
of the poor in and for the city of Ottumwa for drawing 
from the county pay for transportation of paupers which he 
never furnished; at his trial, there were admitted in evi¬ 
dence a tabulated statement made by one Patten, the agent 
of the Chicago, Milwaukee & St. Paul and the Wabash and 
Iowa Central Railroads, from the records of said com¬ 
panies, showing sales of tickets at Ottumwa during the year 
1893, and a written statement prepared by the auditor for 
the county and his deputy purporting to be a list of all the 
names of paupers for whom defendant filed claims for trans¬ 
portation, receiving county warrants thereon during the year 
1893 and up to January 12, 1894. as well as the dates upon 
which the transportation was furnished and places to which 
paupers were claimed to have been sent, with the amount 
paid for transportation; the latter statement was made up 



m ' >m the claims introduced in evidence, which aggregated 
more than five hundred. 

While holding both the statements properly admitted at 
the tiial, Mr. Justice Deemer, on the point respecting evi¬ 
dence classifying and aggregating those statements' and 
their contents, says (36 L. R. A., 695-696) : 


“Another witness was permitted to classify the 
claims hied by the defendant, to state the aggregate 
amount thereof, the total number of fares claimed to 
Chillicothe, Missouri, and the amount of the fare 
claimed in each instance. He was also allowed to state 
what the actual fare was to the various points where 
defendant claimed to have sent paupers, and finally 
give the difference between the amount of fare claimed 
by defendant and the actual charge made by the rail¬ 
way companies. Most, if not all. of this witness’s tes¬ 
timony was based upon his examination of the various 
papers in evidence, and we do not think the trial court 
abused its discretion in allowing such evidence to be 
introduced for the purpose of facilitating the trial, and 
aiding the jury in their efforts to arrive at just results. 
This practice seems to be justified by the authorities be¬ 
fore cited, and we can see no good reason for dis¬ 
turbing the verdict on account of this procedure. The 
same reasoning will apply to the evidence of the depu¬ 
ty auditor who made the pencil marks upon the claims 
filed bv the defendant, to which we have before re¬ 
ferred. It must be borne in mind that the records, 
statements, and claims irom which these witnesses 
made their statements, and upon which they founded 
their conclusions, were all properly in evidence, and 
oj>en to inspection at all times of defendant and his 
counsel. This original evidence went into the jury 
room, with the exhibits before referred to; and, if 
there w ere any discrepancies, it was the duty of coun¬ 
sel to have called attention thereto, in order that the 
original records and claims might be examined in or¬ 
der to determine upon the accuracy of these exhibits. 
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While the course pursued was somewhat unusual, yet 
the procedure seems to be sustained by authority, and 
we do not think we ought to interfere with the discre¬ 
tion of the trial judge in such matters, especially 
where, as in this case, no prejudice is shown.” 

(c) Error 7: 

Error 7 needs but little consideration. The chief objec¬ 
tion to it was that it was not apposite to any testimony in 
the case, since the record is wholly devoid of any evidence 
showing that the plaintiff suffered either physical or mental 
injury. On the contrary, the plaintiff’s case affirmatively 
disproves any physical injury, and expressly shows that any 
humiliation which he may have suffered, arose from his 
being caught in the act of trying to defraud the carrier of 
a fare. Moreover, the instruction and general charge of the 
trial court on the elements of the damages to be awarded 
in this case superimposed as independent items two elements 
that were necessarily included in one of the others,—that is 
to say, the court stated (Record 15, 18) that the elements 
of damages which the jury must consider were (1) mental 
suffering of the plaintiff: (2) the physical suffering of the 
plaintiff; (3) the humiliation of the plaintiff; and (4) the 
disgrace of the plaintiff; whereas the latter two elements 
are of necessity included in the first. 

The record in this case utterly fails to show anything 
whatever to justify punitive damages. The plaintiff him¬ 
self and his witness show conclusively that the conductor 
acted in a reasonable manner, that his language and conduct 
were proper, and that no wantonness or vindictiveness or 
maliciousness was used towards the plaintiff. The verdict 
of $250 is, of course, nothing but punitive damages, since 
compensatory damages would have been limited to the cost 
of the plaintiff's fare to his destination, since that was the 
only damage actually suffered by him in consequence of his 
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ejection. In Northern Ry. Co. v O'Connor, 76 Md. 207, 
Can Dusan v. Grand Trunk Ry. Co., 97 Mich. 439, and 
Gorman v. Southern Pacific Co., 97 Cal. 1, as well as in 
many other cases, the rule is laid down that the measure of 
damages for the wrongful expulsion of a passenger, with¬ 
out needless violence or insult, and from which no bodily 
injury results, is the cost of a ticket from the point of ex¬ 
pulsion to the passenger’s destination, together with an 
allowance for such damages as actually result from the loss 
of time. 

V. 

Conclusion. 

It is respectfully submitted that the judgment appealed 
should be reversed. 

Frank J. Hogan, 
Attorney for Appellant. 


Washington, D. C., February 2, 1915. 
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3Ju tlir (Enurt of Appeals 

OF THE DISTRICT OF COLUMBIA, 

January Term, 1915. 

No. 2761. 

CAPITAL TRACTION COMPANY, APPELLANT, 

vs. 

FOHL C. BRINLEY, APPELLEE. 

BRIEF FOR APPELLEE. 

Statement of the Case. 

The case is fairly stated by appellant with this ex¬ 
ception (which we are sure was an oversight); on page 5 
of appellant’s brief and at the bottom thereof it is stated 
that “plaintiff himself directly testified that the car had 
been stopped before he tendered his fare.” This is not 
borne out by the record. At the bottom of page 10 of 
the record the following appears “plaintiff offered to pay 
his fare between Park Road and Monroe Street when 
the conductor was contesting his transfer/’ Following 
this it appears that another offer was made when the 
motorman came back, and then on page 11 R., line 15 
from the top appears the following, “he offered to pay it 
two or three times.” With this correction we think 
the case fairly stated and will proceed to the argument. 

1—3383 
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ARGUMENT. 


We feel it would be an unnecessary waste of time to 
make a lengthy and minute reply to appellant’s fifty- 
eight page brief which is a masterpiece of mechanical 
law, if we may so refer to the great amount of work 
outlaid in the collection of authorities upon points not 
in issue in this case. 


At the time of the bringing of this suit, we had in view 
the Shortsleeves case, 28 I). C., and have no criticism 
to make of the legal propositions therein laid down, 
and upon that case, we are willing to rest, after pointing 
out the distinction between it and the case at bar. 
In the Shortsleeves case there was no question of good 
faith; there was an absolute attempt to defraud. The 
passenger knew that his transfer was absolutely void at 
the point where he boarded the car, and his actions 
warranted the court in so holding as a matter of law. 
In the case at bar the plaintiff testified (Rec., p. 11) 
“did not at any time look at the time limit punched on 
his transfer.” 

This action perhaps may have been carelessness upon 
his part, but not fraudulent, and if he acted in good faith 
he could not be called a trespasser. the question ol 
good faith upon his part was one purely of fact, and prop¬ 
erly determinable by a jury. The instruction of the 
trial court upon this point was preeminently fair and 
submitted this point squarely to the jury. Having 
determined this point in favor of the plaintiff the next- 
point to be determined was likewise one of fact. 

Did the plaintiff offer to pay any other fare? This 
point being determined by the jury in favor of the plain¬ 


tiff, the verdict necessarily followed. 

In the Shortsleeves case, the plaintiff in addition to 
being guilty of fraud from the beginning offered only the 
void transfer for his fare which is pointed out in the 
opinion at paz,e 372 as follows: 
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“The conductor was justified in ejecting the 
appellant who had proffered only (italics ours), 
the transfer, which gave him no right to ride on 
that car between Fifteenth and Seventeenth 
Streets, on Pennsylvania Avenue.” 

Quite different from this case. In the former the 
passenger had asked lor a transfer at Seventeenth Street 
and Pennsylvania Avenue, he got off at Fifteenth and G 
Streets, several blocks before the transfer point was 
reached and there attempted to use the transfer. This 
was fraud per se. In the case at bar the plaintiff w as at 
the proper point; the only question was the time. We 
believe that from experience, the court would almost 
be justified in taking judicial notice of the fact that pas¬ 
sengers seldom, if ever, notice the time punched on a 
transfer, although they must do so if their action is to be 
based upon the transfer. So that in this case, the ques¬ 
tion of good faith was purely one of fact for the jury. 
Had the jury found as a fact that the plaintiff knew the 
time punched and that that time had passed, but never¬ 
theless attempted to use the transfer then their verdict 
would have been for the defendant. 

As we read the cases cited by appellant on this point, 
the facts were similar to the Shortsleeves case, viz., 
actions which upon their face amounted to fraud in law, 
leaving no question of fact. 

So far we feel that we have covered the first, second, 
and fourth assignments of error. 

The third assignment we deem too frivolous to answer, 
for we submit that this instruction is only a repetition of 
elementarv law. 

kJ 

In respect to the fifth, sixth, and seventh assignments, 
we submit they have no place in this court for considera¬ 
tion in view of the statement made by plaintiff at the 
trial which is fully set out at page 14 of the record. This 
action is therefore based not upon the right of the plain¬ 
tiff to ride upon the transfer but his right to pay his fare 





in sonic other way after entering the car assuming that he 
entered the car in good faith and with no intention to 
defraud the defendant or cheat it out of a fare; the latter 
being a question of fact was properly submitted to the 
jury. 

The plaintiff having abandoned any claim to ride upon 
the transfer we fail to see why the fifth, sixth, and 
seventh assignments should in any way be deemed per¬ 
tinent, save per chance the appellant desires an expres¬ 
sion of opinion on these points for future use, for they 
deal solely with supposed rights abandoned and dis¬ 
claimed by the plaintiff at the trial and therefore are 
not properly before this court for consideration upon 
this record. 

The vast number of authorities cited in appellant’s 
brief we do not care to answer further than to invite 
the attention of the court to the fact that they deal 
either with cases where the right to use invalid transfers 
as the sole medium for the payment of fares or where the 
offer to use invalid transfers constituted fraud per se, 
thereby forfeiting any rights to become a passenger and 
constituting the plaintiffs trespassers per se, or cases of 
similar nature. 

We believe we have pointed out the distinction 
between this case and the above class of cases with 
sufficient clearness to warrant the court in holding that 
they have no place for consideration upon this record. 

We therefore submit that no error was committed 
by the court below, and that the judgment should be 
affirmed. 

Respectfully submitted. 

WM. J. NEALE, 

JAMES N. ENGLAND, 

T1IOS. W. BRAMHALL, 

FRANK J. WERZINGER, 

Attorneys for Appellee , 





